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H.R. 2939, THE FEDERAL SUNSET ACT OF 1998 


MONDAY, SEPTEMBER 14, 1998 

House of Representatives, 

Subcommittee on GtOvernment Management, 
Information, and Technology, 
Committee on GtOvernment Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2247, Rayburn House Office Building, Hon. Stephen Horn (chair- 
man of the subcommittee) presiding. 

Present; Representatives Horn, Kucinich and Turner. 

Staff present: J. Russell George, staif director and chief counsel; 
Mark Brasher, senior policy director; Matthew Ebert, clerk; Faith 
Weiss, minority professional staff member; and Jean Gosa, minor- 
ity staff assistant. 

Mr. Horn. The Subcommittee on Government Management, In- 
formation, and Technology, a quorum being present, we will begin 
this hearing which is a fascinating hearing. 

We will examine H.R. 2939, the Federal Sunset Act of 1998. This 
le^slation was proposed by l^presentative Kevin Brady, a distin- 
guished Member of Congress from the State of Texas. The legisla- 
tion, which Mr. Brady has proposed, would establish a process to 
sunset Federal agencies, unless their mandate was continued by an 
affirmative act of Congress. 

We will hear from witnesses today who will describe the experi- 
ences of the States with similar mechanisms. We will also hear 
from the administration with its concerns over this proposal. 

In the 1970’s, there was a similar effort at sunsetting Federal 
agencies during the Carter administration. A bill sponsored by Sen- 
ator Edward Muskie of Maine passed the Senate and was being re- 
worked by the House when the session ended in 1980. 

This effort was not reinitiated during the next Congress, and the 
issue has remained relatively quiet in the 20 years since then. I 
will be requesting a letter from the Congressional Research Service 
describing the history of the Carter/Muskie proposal, and you 
might recall Mr. Muskie later became Secretary of State. We will 
be putting that in the record at the end of the statements of the 
witnesses. 

In this hearing, we need to determine how this proposal works 
in the State of Texas and how it would work with the current Fed- 
eral authorization and appropriation processes. One problem of our 
system of government, which is divided powers, is the difficulty of 
shifting resources from one program area to another. 


( 1 ) 
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One additional problem that is, I believe, closely related to the 
issue of the sunset is the issue of government reorganization. The 
last thorough Federal Govemmentwide reorganization proposal 
was made by President Nixon 25 years ago. That proposal was en- 
gulfed in the Watergate scandal. 

The reorganization prior to that was the Commission on Organi- 
zation of the executive branch of the Government, the two Hoover 
commissions, the first in 1949 during the Truman administration, 
and later, in the early 1950’s. President Truman had brought 
President Hoover out of retirement. Roosevelt had never talked to 
him, never used him. Truman was a very wise person. You needed 
somebody that knew what being a President was and is, and, of 
course. President Carter has done a wonderful job of doing that 
service just like Herbert Hoover did. 

The Federal Government which emerged from the Hoover Com- 
mission is the basic structure which we have today with minor ad- 
ditions and even fewer subtractions. Mr. Bradys legislation pro- 
poses to accomplish these subtractions through a commission wldch 
appears to have both legislative and executive powers, which really 
wouldn’t be proper under the separation of powers. 

I look forward to the testimony of our witnesses, and I now yield 
to the gentleman from Ohio, Mr. Kucinich, the ranking Democrat 
on the subcommittee. 

[The text of H.R. 2939 and the prepared statement of Hon. Ste- 
phen Horn follows:] 

105th congress 
1ST Session 


H. R. 2939 

To provide for the periodic review of the efficiency and public need for Federal agen- 
cies, to establish a Commission for the purpose of reviewing the efficiency and 
public need of such agencies, and to provide for the abolishment of agencies for 
which a public need does not exist. 


IN THE HOUSE OF REPRESENTATIVES 
November 8, 1997 

Mr. Brady (for himself, Mr. Kasich, Mr. Turner, Mr. DeLay, Mr. Smith of Or- 
egon, Mr. Stenholm, Mr. Boehner, Mr. Peterson of Minnesota, Mr. SESSIONS, 
Mr. Paxon, Mr. BURTON of Indiana, Mr. Rodriguez, Ms. Granger, Mr. Condit, 
Mr. Pickering, Mr. Hill, Mr. Goode, Ms. Dunn, Mr. Smith of Texas, Mr. 
Snowbarger, Mr. Canady of Florida, Mr. Salmon, Mr. Redmond, Mr. McIntosh, 
Mr. Rogan, Mr. SCARBOROUGH, Mr. iNGLis of South Carolina, Mr. Bob Schaffer 
of Colorado, Mr. Pitts, Mr. Thornberry, Mr. Green, Mr. Nussle, Mr. Doo- 
little, Mr. POMBO, Mr. ISTOOK, Mr. Hall of Texas, Mrs. Myrick, Mr. Cook, Mr. 
SouDER, Mr. Cooksey, Mr. Sam Johnson of Texas, Mr. Combest, Mr. Bonilla, 
Mr. Blunt, Mr. Herger, Mr. Hutchinson, Mr. Minge, Mr. Barton of Texas, 
Mrs. Chenoweth, Mr. Paul, Mr. Klug, Mr. English of Pennsylvania, Mr. John, 
Mr. Coburn, Mr. Tiahrt, Mr. Lucas of Oklahoma, Mr. Peterson of Pennsyl- 
vania, Mr. Sandlin, Mr. Weldon of Florida, Mr. Tauzin, Mr. Fox of Pennsyl- 
vania, Mr. SUNUNU, Mr. Pappas, Mr. Romero-Barcelo, Mr. Royce, Mr. Ortiz, 
Mr. McIntyre, and Mr. Lampson) introduced the following bill; which was re- 
ferred to the Committee on Government Reform and Oversight 
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A BILL 

To provide for the periodic review of the efficiency and public need for Federal agen- 
cies, to establish a Commission for the purpose of reviewing the efficiency and 
public need of such agencies, and to provide for the abolishment of agencies for 
which a public need does not exist. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “Federal Sunset Act of 1998”. 

SEC. 2. REVIEW AND ABOLISHMENT OF FEDERAL AGENCIES. 

(a) Schedule for Review. — Not later than one year after the date of the enact- 
ment of this Act, the Federal Agency Sunset Commission established under section 
3 (in this Act referred to as the “Commission”) shall submit to Congress a schedule 
for review by the Commission, at least once every 12 years (or less, if determined 
appropriate by Congress), of the abolishment or reorganization of each agency. 

(b) Review of Agencies Performing Related Functions.— In determining 
the schedule for review of agencies under subsection (a), the Commission shall pro- 
vide that agencies that perform similar or related functions be reviewed concur- 
rently to promote efficiency and consolidation. 

(c) Abolishment of Agencies. — ^Each agency shall — 

(1) be reviewed according to the schedule created pursuant to this section; 

and 

(2) be abolished not later than one year after the date that the Commission 
completes its review of the agency pursuant to such schedule, unless the agency 
is continued by Congress. 

SEC. 3. ESTABLISHMENT OF COMMISSION. 

(a) Establishment. — ^There is established a commission to be known as the 
“Federal Agency Sunset Commission”. 

(b) Composition. — The Commission shall be composed of 12 members (in this 
Act referred to as the “members”) who shall be appointed as follows: 

(1) Six members shall be appointed by the Speaker of the House of Rep- 
resentatives, one of whom may include the Speaker of the House of Representa- 
tives, with minority members appointed with consent of the minority leader of 
the House. 

(2) Six members shall be appointed by the majority leader of the Senate, 
one of whom may include the majority leader of the Senate, wdth minority mem- 
bers appointed with the consent of the minority leader of the Senate. 

(c) Qualifications of Members. — 

(1) In general. — (A) Of the members appointed under subsection (b)(1), 
four shall be members of the House of Representatives (not more than two of 
whom may be of the same political party), and two shall be an individual de- 
scribed in subparagraph (C). 

(B) Of the members appointed under subsection (b)(2), four shall be mem- 
bers of the Senate (not more than two of whom may be of the same political 
party) and two shall be an individual described in subparagraph (C). 

(C) An individual under this subparagraph is an individual — 

(i) who is not a member of Congress; and 

(ii) with expertise in the operation and administration of Government 
programs. 

(2) Continuation of membership. — If a member was appointed to the 
Commission as a Member of Congress and the member ceases to be a Member 
of Congress, that member shall cease to be a member of the Commission. The 
validity of any action of the Commission shall not be affected as a result of a 
member becoming ineligible to serve as a member for the reasons described in 
this paragraph. 

(d) Initial Appointments. — All initial appointments to the Commission shall be 
made not later than 90 d^s after the date of the enactment of this Act 

(e) Chairman; Vice (Jhairman.— (1) An individual shall be designated by the 
Speaker of the House of Representatives from among the members initially ap- 
pointed under subsection (b)( 1) to serve as chairman of the Commission for a period 
of 2 years. 

(2) An individual shall be designated by the majority leader of the Senate from 
among the individuals initially appointed under subsection (b)(2) to serve as vice- 
chairman of the Commission for a period of two years. 
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(3) Following the termination of the two-year period described in paragraphs (1) 
and (2), the Speaker and the majority leader shall alternate every two years in ap- 
pointing the chairman and vice-chairman of the Commission. 

(f) Terms of Members. — (1) Each member appointed to the Commission who 
is a member of Congress shall serve for a term of six years, except that, of the mem- 
bers first appointed under paragraphs (1) and (2) of subsection (b), 2 members shall 
be appointed to serve a term of three years under each such paragraph. 

(2) Each member of the Commission who is not a member of Congress shall 
serve for a term of three years. 

(3) (A) A member of the Commission who is a member of Congress and who 
serves more than three years of a term may not be appointed to another term as 
a member. 

(B) A member of the Commission who is not a member of Congress and who 
serves as a member of the Commission for more than 56 months may not be ap- 
pointed to another term as a member. 

(g) Powers of Commission.— 

(1) Hearings and sessions. — ^The Commission may, for the purpose of car- 
rying out this Act, hold such hearings, sit and act at such times and places, 
take such testimony, and receive such evidence as the Commission considers ap- 
propriate. The Commission may administer oaths to witnesses appearing before 
it. 

(2) Obtaining information. — The Commission may secure directly from 
any department or agency of the United States information necessary to enable 
it to carry out this Act. Upon request of the Chairman, the head of that depart- 
ment or agency shall furnish that information to the Commission in a full and 
timely manner. 

(3) Subpoena power. — (A) The Commission may issue a subpoena to re- 
quire the attendance and testimony of witnesses and the production of evidence 
relating to any matter under investigation by the Commission. 

(B) If a person refuses to obey an order or subpoena of the Commission that 
is issued in connection with a Commission proceeding, the Commission may 
apply to the United States district court in the judicial district in which the pro- 
ceeding is held for an order requiring the person to comply with the subpoena 
or order. 

(4) Immunity. — ^The Commission is an agency of the United States for pur- 
poses of part V of title 18, United States Code (relating to immunity of wit- 
nesses). 

(5) Contract authority. — The Commission may contract with and com- 
pensate government and private agencies or persons for services without regard 
to section 3709 of the Revised Statutes (41 U.S.C. 5). 

(h) Commission Procedures.— 

(1) Meetings. — The Commission shall meet at the call of the Chairman. 

(2) Quorum. — Seven members of the Commission shall constitute a quorum 
but a lesser number may hold hearings. 

(i) Personnel Matters. — 

(1) Compensation. — Members shall not be paid by reason of their service 
as members. 

(2) Travel expenses. — Each member shall receive travel expenses, includ- 
ing per diem in lieu of subsistence, in accordance with sections 5702 and 5703 
of title 5, United States Code. 

(3) Director. — The Commission shall have a Director who shall be ap- 
pointed by the Chairman. The Director shall be paid at a rate not to exceed the 
maximum rate of basic pay payable for GS-15 of the General Schedule. 

(4) Staff. — The Director may appoint and fix the pay of additional person- 
nel as the Director considers appropriate. 

(5) Applicability of certain civil service laws.— The Director and staff 
of the Commission shall be appointed subject to the provisions of title 5, United 
States Code, governing appointments in the competitive service, and shall be 
paid in accordance with the provisions of chapter 51 and subchapter III of chap- 
ter 53 of that title relating to classification and General Schedule pay rates. 

(j) Other Administrative Matters. — 

(1) Postal and printing services. — ^The Commission may use the United 
States mails and obtain printing and binding services in the same manner and 
under the same conditions as other departments and agencies of the United 
States. 

(2) Administrative support services. — ^Upon the request of the Commis- 
sion, the Administrator of General Services shall provide to the Commission, on 
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a reimbursable basis, the administrative support services necessary for the 
Commission to carry out its duties under this Act. 

(3) Experts and consultants. — The Commission may procure temporary 
and intermittent services under section 3109(b) of title 5, United States Code, 
(k) Sunset of Commission. — The Commission shall terminate on December 31, 
2024, unless reauthorized by Congress. 

SEC. 4. REVIEW OF EFFICIENCY AND NEED FOR FEDERAL AGENCIES. 

(a) In General. — The Commission shall review the efficiency and public need 
for each agency in accordance with the criteria described in section 5. 

(b) Recommendations; Report to congress.— The Commission shall submit to 
Confess and the President not later than September 1 of each year a report con- 
taining — 

(1) an analysis of the efficiency of operation and public need for each agency 
to be reviewed in the year in which the report is submitted pursuant to the 
schedule submitted to Congress under section 2; 

(2) recommendations on whether each such agency should be abolished or 
reorganized; 

(3) recommendations on whether the functions of any other agencies should 
be consolidated, transferred, or reorganized in an agency to be reviewed in the 
year in which the report is submitted pursuant to the schedule submitted to 
Congress under section 2; and 

(4) recommendations for administrative and legislative action with respect 
to each such agency. 

(c) Draft Legislation. — ^The Commission shall submit with to Congress and 
the President not later than September 1 of each year a draft of legislation to carry 
out the recommendations of the Commission under subsection (b). 

(d) Information Gathering.— The Commission shall— 

(1) conduct public hearings on the abolishment of each agency reviewed 
under subsection (b); 

(2) provide an opportunity for public comment on the abolishment of each 
such agency; 

(3) require the agency to provide information to the Commission as appro- 
priate; ana 

(4) consult with the General Accounting Office, the Office of Manag;ement 
and Budget, the Comptroller General, and uie chairman and ranking minority 
member of the committees of Congress with oversight responsibility for the 
agency being reviewed regarding the operation of the agency. 

SEC. 5. CRITERIA FOR REVIEW. 

The Commission shall evaluate the efficiency and public need for each agency 
pursuant to section 4(a) using the followi^ criteria: 

(1) The effectiveness, and the efficiency of the operation of, the programs 
carried out by each such agency. 

(2) Whether the programs carried out by the agency are cost-effective. 

(3) Whether the agency has acted outside the scope of its original authority, 
and whether the original objectives of the agency have been achieved. 

(4) Whether less restrictive or alternative methods exist to carry out the 
fimctions of the agency. 

(5) The extent to which the jurisdiction of, and the proems administered 
by, the agency duplicate or conflict with the jurisdiction and programs of other 
agencies. 

(6) The potential benefits of consolidating programs administered by the 
agency with similar or duplicative programs of omer agencies, and the potential 
for consolidating such programs. 

(7) The number and types of beneficiaries or persons served by programs 
carried out by the agency. 

(8) The extent to which any trends, developments, and emerging conditions 
that are likely to affect the future nature and extent of the problems or needs 
that the programs carried out by the agency are intended to address. 

(9) The extent to which the agency has complied with the provisions con- 
tained in the Government Performance and Results Act of 1993 (Pub. Law 103- 
62; 107 Stat. 285). 

(10) The promptness and effectiveness with which the agency seeks public 
input and input from State and local governments on the efficiency and effec- 
tiveness of the performance of the functions of the agency. 

(11) Whether the agency has worked to enact changes in the law that are 
intended to benefit the public as a whole rather than the specific business, insti- 
tution, or individuals that the agency regulates. 
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(12) The extent to which the agency has encouraged participation by the 
pubhc as a whole in making its nues and decisions rather than encouraging 
participation solely by those it regulates. 

(13) The extent to which the public participation in rulemaking and deci- 
sionmaking of the agency has resulted in rules and decisions compatible with 
the objectives of the agency. 

(14) The extent to which the agency complies with section 552 of title 5, 
United States Code (commonly known as the “Freedom of Information Act”). 

(15) The extent of the regulatory, privacy, and paperwork impacts of the 
programs carried out by the agency. 

(16) The extent to which the agency has coordinated with State and local 
governments in performing the functions of the agency. 

(17) The potential effects of abolishing the agency on State and local gov- 
ernments. 

(18) The extent to which changes are necessary in the authorizing statutes 
of the agency in order that the functions of the agency can be performed in the 
most efficient and effective manner. 

SEC. 6. COMMISSION OVERSIGHT. 

(a) Monitoring of Implementation of Recommendations.— The Commission 
shall monitor implementation of laws enacting provisions that incorporate rec- 
ommendations of the Commission with respect to abolishment or reorganization of 
agencies. 

(b) Monitoring of Other Relevant Legislation. — 

(1) In general. — The Commission shall review and report to Confess on 
all legislation introduced in either house of Congress that would establim — 

(A) a new agency; 

(B) a new program to be carried out by an existing agency. 

(2) Report to Congress. — ^The Commission shall include in each report 
submitted to Conmess under paragraph (1) an analysis of whether — 

(A) the functions of the proposed agency or program could be carried 
out by one or more existing agencies; 

(B) the functions of the proposed agency or program could be carried 
out in a less restrictive manner than the manner proposed in the legisla- 
tion; and 

(C) the legislation provides for public input regarding the performance 
of functions by the proposed agency or program. 

SEC. 7. RULEMAKING AUTHORITY. 

The Commission may promulgate such rules as necessary to carry out this Act. 

SEC. a RELOCATION OF FEDERAL EMPLOYEE& 

If the position of an employee of an agency is eliminated as a result of the abol- 
ishment of an agency in accordance with this Act, there shall be a reasonable effort 
to relocate such employee to a position within another agency. 

SEC. 9. DEFINmON OF AGENCY. 

As used in this Act, the term “agency” has the meaning given that term by sec- 
tion 105 of title 5, United States Code, except that such term includes an advisory 
committee as that term is defined in section 3(2) of the Federal Advisory Committee 
Act. 

SEC. 10. OFFSET OF AMOUNTS APPROPRIATED. 

Amounts appropriated to carry out this Act shall be offset by a reduction in 
amounts appropriated to cany out programs of other Federal agencies. 
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COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
2157 Rayburn Hoi^ Office Puiloino 
Washington. DC 20S1S-6143 



Legislative Hearing on H.R. 2939, 
the Federal Sunset Act of 1998 

September 14, 1998 

OPENING STATEMENT 
REPRESENTATIVE STEPHEN HORN (R-CA) 

Chairman, Subcommittee on Government Management, 

Information, and Technology 

Our hearing today will examine H.R. 2939, the Federal Sunset Act of 1998. 
This legislation was proposed by Representative Kevin Brady, a distinguished 
member of Congress from the State of Texas. The legislation which Mr. Brady 
has proposed would establish a process to sunset Federal agencies unless their 
mandate was continued by an affirmative act of Congress. We will hear from 
witnesses today who will describe the experiences of the States with similar 
mechanisms. We will also hear from the Administration with their concerns over 
this proposal. 

In the 1 970s, there was a similar effort at sunsetting Federal agencies during 
the Carter Administration. A bill sponsored by Senator Muskie passed the Senate, 
and was being reworked by the House when the session ended in 1980. This 
effort was not reinitiated during the next Congress, and the issue has remianed 
relatively quiet in the 20 years since then. I will be requesting a letter from the 
Congressional Research Service describing the history of the Carter/Muskie 
prcqxrsal, and we will be putting that in the record at the end of the statements of 
the witnesses. 
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In this hearing, we need to determine how this proposal works in the State 
of Texas, and how it would work with the current Federal authorization and 
appropriation processes. One problem of our system of government, with its 
divided powers, is the difficulty of shifting resources from one program area to 
another. 

One additional problem that is, 1 believe, closely related to the issue of 
sunset, is the issue of government reorganizabon. The last thorough Federal 
govemmentwide reorganization proposal was made by President Nixon 25 years 
ago. That proposal was engulfed in the Watergate scandal. The reorganization 
prior to that was the Commission on Organization of the Executive Branch of the 
Government (the Hoover Commission), which made its report in 1949 during the 
Truman Administration. The Federal Government which emerged from the 
Hoover Commission is the basic structure which we have today, with minor 
additions, and even fewer subtractions. Mr. Brady’s legislation proposes to 
accomplish these subtractions through a cormnission which appears to have both 
legislative and executive powers. I look forward to the testimony of our 
witnesses. 
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Mr. Kucinich. Thank you, Mr. Horn, and my colleague, Mr. 
Turner. 

I would like to thank the chairman for holding this hearing on 
H.R. 2939. This bill proposes to establish a Federal Sunset Com- 
mission to review the efficiency and public need for Federal agen- 
cies with an eye toward abolishing or reorganizing them. This bill 
is far-reaching in scope and, as a result, we should consider its ef- 
fect and consequences carefully. 

Today, we will discuss the experience of the great State of Texas 
with its sunset law. There is much we can learn from the State. 
We should bear in mind, however, that there are a number of sig- 
nificant differences between the Texas Sunset Act and H.R. 2939. 

It is appropriate and necessary that Congress continually con- 
sider whether Federal agencies are functioning efficiently and serv- 
ing the public well. Of this, there is no question. Congress has a 
process for reviewing agencies and agency programs and reauthor- 
izing them or terminating them or abolishing them. Since 1977, the 
Federal Government has abolished 29 Federal executive agencies. 

Given the process we already have in place, including the author- 
ization and appropriation process and the requirements of the Gk>v- 
emment Performance and Results Act, I am at this time not con- 
vinced, fully convinced, that there is a compelling need for such 
dramatic sunset legislation. 

What concerns me the most about this legislation is that it would 
automatically abolish Federal agencies within 1 year of the date 
that this commission completes its review of that agency, and the 
schedule for abolition will be decided by a commission of 12 people, 
a commission that can be stacked with individuals sympathetic to 
the majority party at the time. 

This creates a potential constitutional problem by replacing Con- 
gress with a Federal commission — ^in the jud^ent of Congress 
with a Federal commission appointed by the majority party and by 
creating a “veto-proof’ mechanism to abolish agencies that the ma- 
jority party dislikes. 

We cannot afford to terminate automatically agencies such as So- 
cial Security Administration or the IRS or any politically unpopular 
agency without considering fully what that will mean to the Amer- 
ican people. Will Americans continue to receive important public 
benefits and services without interruption? What effect could this 
have on our constituents’ lives, health and seifety? 

I know in the testimony today, certainly the words that we will 
be receiving from my distinguished colleague from the State of 
Texas, Mr. Turner, we will be getting a broader perspective on this 
and Mr. Brady, as well, our colleague, we will be getting a broader 
perspective on this and be able to improve the quality of our delib- 
erations. 

Thank you very much, Mr. Chairman. 

Mr. Horn. Thank you. 

[The prepared statement of Hon. Dennis J. Kucinich follows:] 
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Opening Statement of the Honorable Dennis J. Kucinich 

Government Management, Information and Technology Subcommittee 
H.R. 2939, “Federal Sunset Act of 1998" 

September 14, 1998 

I would like to thank the Chairman for holding this hearing on 
H.R. 2939. This bill proposes to establish a federal sunset 
commission to review the efficiency and public need for federal 
agencies with an eye towards abolishing or reorganizing them. This 
bill is far-reaching in scope and as a result we should consider its 
effect and consequences carefully. 

Today, we will discuss the experience of the great State of Texas 
with its sunset law. There is much we can learn from the State. We 
should bear in mind, however, that there are a number of significant 
differences between the Texas Sunset Act and H.R. 2939. 

It is appropriate and necessary that Congress continually 
consider whether federal agencies are functioning efficiently and 
serving the public well. Of this, there is no question. Congress has a 
process for reviewing agencies and agency programs and 
reauthorizing them ~ or terminating and abolishing them. Since 1977, 
the federal government has abolished 29 federal executive agencies. 


1 



11 


Given the process we already have in place, including the 
authorization and appropriation process and the requirements of the 
Government Performance and Results Act, I am not convinced that 
there is a compelling need for such dramatic sunset legislation. 

What concerns me the most about this legislation is that it would 
automatically abolish federal agencies within one year of the date that 
this commission completes its review of that agency - and the 
schedule for abolition wilt be decided by a commission of 12 people - 
a commission that can be stacked with individuals sympathetic to the 
majority party at the time. This creates a potential constitutional 
problem by replacing Congress with a federal commission appointed 
by the majority party and by creating a “veto-proof’ mechanism to 
abolish agencies that the majority party dislikes. 

We cannot afford to terminate automatically agencies such as 
the Social Security Administration or the IRS, or any politically 
“unpopular” agency, without considering fully what that will mean to 
Americans. Will Americans continue to receive important public 
benefits and services without interruption? What effect could this 
have on our constituents’ lives, health and safety? 


2 
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Mr. Horn. The gentleman from Texas, Mr. Turner? 

Mr. Turner. Thank you, Mr. Chairman. 

I’d like to take this opportunity to express my support for this 
legislation. I was one of the first, if not the first. Democratic co- 
sponsors of Congressman Brady’s bill. I suppose, being from Texas 
and having had personal experience with the sunset process, the 
two of us became convinced that this has not worked well in the 
Federal Government. 

We live in an age when people are trying to make government 
more efficient and more accountable. I think one of the most impor- 
tant things that I learned as a new Member of Congress is that 
this Congress seems to not have quite the control over the adminis- 
trative agencies of government as I was accustomed to as a mem- 
ber of the Texas Legislature. 

We owe it to the American taxpayers to ensure that their money 
is not being wasted or misspent, and the sunset process is one of 
those tools that can be used to accomplish that goal. It’s for that 
reason that I was very pleased to be a cosponsor of the bill, along 
with 80 other Members of the Congress, of this bipartisan piece of 
legislation that clearly has deep roots in Texas and I believe over 
20 other States. 

The idea of a performance review in Texas, spearheaded by our 
Lieutenant Governor Bob Bullock and our comptroller John Sharp, 
led to the ideas that created the National Performance Review, 
which was a project of the Vice President and of the administration 
designed to improve efficiency and to save taxpayer money. 

We believe that a sunset review process can produce similar re- 
sults. The Federal Sunset Act which is modeled after the Texas 
Sunset Commission will place an elimination date on every Federal 
agency, forcing each agency to justify its existence as well as its 
need for future tax dollar funding. 

The normal sunset process is expected to be 12 years for most 
agencies or a shorter length deemed appropriate by the Congress. 
As customers of each agency, American taxpayers would be encour- 
aged to voice their opinions on whether the agency is needed, how 
effective it is, and the quality of service it provides. Frankly, hav- 
ing experienced this process in Texas, I can assure you that this 
process gets the attention of the administrative agency involved. In 
fact, for a period of months, if not years, prior to their sunset date, 
the commissions become very in tune to trying to improve or seek 
ideas for improvements of the operations of their agency that they 
can present to the Sunset Commission prior to their review proc- 
ess. 

Like the Texas Sunset Commission, this Federal Sunset Commis- 
sion is bipartisan. Republicans and Democrats alike recognize that 
we must make government more efficient and more accountable. 
The Commission would consist of a 12-member bipartisan commit- 
tee, composed of eight Members of Congress and four private sector 
individuals, appointed in equal numbers by the Speaker of the 
House and the Senate Majority Leader. Of the four Members of 
Congress appointed from this Chamber, two represent the majority 
party, two the minority party. 
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Each Member of Congress would serve 6 years, and the private 
sector individuals would serve 3 years. We believe this to be a 
meaningful composition of a commission to carry out this task. 

This commission will be cost-effective. As a member of the Texas 
Senate and the Texas House, I had the opportunity to witness the 
savings that can flow from this tjrpe of sunset review. In Texas, we 
saved over $630 million in taxpayer money, abolished 42 agencies, 
and consolidated and streamlined 8 agencies, avoiding needless du- 
plication. 

The Federal Sunset Act will ensure that our Federal agencies 
perform functions that best serve the public need and will justify 
every tax dollar that is appropriated each year. 

Mr. Chairman, I believe we have the historic opportunity to re- 
turn some meaningful oversight to this Congress over the oper- 
ations of the Federal Government by adopting the Federal sunset 
review process proposed in Congressman Brady’s bill. I want to 
commend my friend from Texas, Congressman Brady, for his lead- 
ership on this issue and for his foresight in pushing this idea in 
the Congress. 

Thank you, Mr. Chairman. 

Mr. Horn. Well, we thank you. Because of your faithful attend- 
ance and your wise words, you’ve been immediately promoted to 
r ankin g minority Democrat. So feel free to move over one if you 
would like 

Mr. Turner. Thanks. 

Mr. Horn [continuing]. Since I don’t think he’s coming back. 

[The prepared statements of Hon. Jim Turner and Hon. Pete Ses- 
sions follow:] 


58-920 - 99 - 2 
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STATEMENT OF CONGRESSMAN JIM TURNER 
(TEXAS, 2ND DISTRICT) 

Subcommittee on Government Management, Infonnation. and Technology 

of the 

Committee on Government Reform and Oversiglit 

September 14, 1998 

HJL 2939. The Federal Simaet Act of 1998 

Mr. Chairman, I would like to thank you for holding this inqmrtant hearing on 
government acco mtability and for giving me the oj^rtunity to testify on behalf of H.R. 2939, 
the Federal Sunset Act of 1998. It is iu> secret that we have a large Federal government that 
many Americans believe has run amok. Making our govenuneot efficient and accountable is one 
of the most impoitant diings we can do as a Congress. We owe it to the taxpaya to make sure 
dial his or her money is not wasted. 

It isfbrthis reason that I am pleased to bean oiigiiial cosponors of this legislation tsdiich 
already has more than 80 bipartisan cosponsors. The Federal Sunset Act has deep roots in my 
home state of Tmas, and I want to thank my fiiend and former colleague form the Texas 
Legislature, Repraicntative Kevin Brady, for the outstanding work he has done to bring this bill 
to die fo r efro n t .Vlong widi timber, oil and cattle, one of Texas* most important exports is ideas 
for improving go'/etomenL The idea of performance review in Texas, which was qieatheaded by 
Texas LeiaUnant Governor Bob Bullock and Texas ComptroUcr John Sharp, led to the National 
Perfotmaiice Rev iew, which has improved efficiency and saved taxpayer money diroughoul die 
federal govemment Sunset review can prodiKC similar results. 

The Federal Sunset Act of 1998, which is modeled after the Texas Sunset Commission, 
will place an elimination date on every federal agency, forcingeachagency to justify its current 
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existence as well as its need for future un dollar funding, or free elimination. The normal sunset 
length is expected to be 12 years for most agencies, a shorter length when deemed qrpropriate by 
Congress. As customers of each agency. American taxpayer s would be encouraged to voice their 
opiniaiis on whether the agency is needed, how effective it is and die quality of service it 
provides. 

I.ite the Texas Sunset Commission, the federal sunset commission is norqia r tisan. It is a 
12-inember bipartisan conmiission composed of ei^t members of Congress arrd four individrrals 
fiom the private sector, appointed in equal numbers by the Speaker of the House and the 
Majority Leader of die Senate. Of the four memben of Congress appointed fiom each thamber, 
two will be of thomiqority party and two of the minority. The terms are six years for Members 
of Cortgress, three years for private-sector individuals. Membem of Congress cannot serve 
beyond dieir ttmt in elected office. 

This legis lation is cost effeedvB. As a firrmer Stele Senator in Texas, I had an 
opportunity to w mess dris program work in my home slate. And work it does: the “sunsetting” 
process saved Sd)0 million in taxpayer money, abolished 42 agencies and consolidated and 
streanrliired eigin agencies, avoiding costly diqilication. I also want to thank another colleague 
fiom the Texas L egislatitre, Texas State R ep r es e n tative and Vice Chairman of die Texas Sunset 
Commission, Patricia Gray, fat coming to Washington to explain in greater detail die many 
be nefi t s die Sunset process has provided to the t a xpaye rs of Team. 

Mr. Chahman, the Sonset review hat been wall tested in Texas and proved to be an 
eflecdve Mid usefnl pmt of our stale govemmeoL The Federal Smaet Act will ensure that our 
federal agencies iscrfbim fiinclioiis that beat serve die public need and justify evety tax doUat that 
we manpsiatB dam each year. Wefanveanoppoiiiiiii^toiniiiateadiatonghrBviewofBll 
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federal agencies imd fulfill our oversight responsibility in a proven and systematic way. We 
should work to it ake government more accountable, and I strongly urge that we establish a 
Federal Sunset Cottunission. Thank you. 
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Pete Sessions 
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]3t8Longworth H.O.B. • Washington. D.C 20515 
202.225.223 1/202.225.5878 (F) 


Contact: Pam Amida, 202.226.8427 
E-mail: pam.arTuda@mail.house.gov 


StatcflMBt of tiM HoDoroMe Pcto ScstioM 
rcgordiag H.R. 2939, ^ Fedtnl Sansct Act of 199S 
Septcaber 14» 1998 


Mr. Chairman, as a point of personal privUe^ let me fintwdcome my good friend from Texas, 
Mr. Brady, to this hearing. As one of the most respected members of the 105th Congress’ 
freshman class, Mr. Brady has made incredible contributions on behalf of his constituents, the 
stale of Texas, and the country. 


Having said that, let me b^in my statement by spring that what’s good for Texas must be good 
for the United States of America. In Texas, pohdes similar to those embodied in H.R. 2939 have 
resulted in the extermination of 42 agencies, enuring to the dtizens of Texas savings of over S630 
million. The Federal Agency Sunset Act of 1998 will bring discipline to federal agency 
management artd, eventually, tremerKlous savings to the American taxpayer. 

As Chairman of the Results Caucus, a bipartisan group of member s of Congress dedicated to 
solving government’s nuyor managonem problems, of which Mr. Brady is an active member, I 
have learned a great deal about mismanagement aiwl duplication in the federal government. The 
justification for this bill, whidi requires agencies to just^ their existence or fiice octinction, is 
clear. The federal govonment has: 

» 500 urtum aid programs; 

* 300 economic devdopment programs; 

» 240 education programs; 

> 64 welfare programs, 

and the list goes on and on and on 

The Government Performance and Results Act is a legislative phenomoion today because it 
requires agencies to define missions, set goals, and plan for performance. These are things that 
have never been done by the federal govenunent bdfore. The Fedoil Sunset Act of 1998 is nK>re 
baric, but perfrxtly in sync with Results ^:t principals. It requires agencies to justify why they 
should remrin at work. For many agencies, and the programs they administer, that may be a 
difficult question to answer. 


Mr. Chairman. 1 heartily support H.R. 2939, the Federal Sunset Act of 1S>98. 1 urge the 
Subcommittee to pass the bill at its earliest convenience so we can introduce this management 
incentive to agencies aiKl programs so poorly rrmMgpi today. Thank you, Mr. Chairman. 
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Mr. Horn. We now have our colleague from Texas, Mr. Brady, 
who has given us a marvelous bit of background on this piece of 
legislation. And, without objection, following your testimony, this 
will be automatically put in the record. 

Mr. Brady. Thank you. 

Mr. Horn. So please proceed. 

STATEMENT OF HON. KEVIN BRADY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

Mr. Brady. Thank you, Mr. Chairman. 

And I would like permission to submit for the record a number 
of letters of support from organizations like Citizens for a Sound 
Economy, Citizens Against Government Waste, Congressman Lloyd 
Doggett, another Texan who wrote a sunset bill, and John Kasich 
and others who are supporters. With your permission, I would like 
to submit this for the record. 

Mr. Horn. Without objection. 

Mr. Brady. I would like to take this opportunity to thank Chair- 
man Horn and the members of the subcommittee staff for holding 
a hearing on this bill, H.R. 2939. I would also like to thank my co- 
worker — former coworker — from the Texas Legislature where I 
served and a friend of mine, Texas State Representative Patricia 
Gray, who is former chairman of the Texas Sunset Commission, 
currently vice chairman, because it alternates from the House to 
the Senate, for attending this hearing and testif 3 dng on the sunset 
process and its success at the State level. 

I also want to thank Congressman Turner, who is the leading co- 
sponsor for this bipartisan measure which now has 81 cosponsors, 
many of them from both sides of the aisle. I appreciate Congress- 
man Turner’s leadership in this effort as well. 

Texas is I of more than 23 States that have employed the sunset 
process as a proven tool to cut wasteful spending, to eliminate du- 
plication, to streamline agencies and increase accountability, all of 
which this subcommittee is dedicated to. This bill, the Federal Sun- 
set Act of 1998, seeks to bring these sorts of principles of efficiency 
and continual evaluation to our Federal Government. 

The battle to abolish obsolete agencies and make better use of 
our tax dollars has been fought throughout our Nation’s history. 
Our third President, Thomas Jefferson, wrote to friends of his con- 
tinual effort to abolish agencies and programs that at that time 
had outlived their usefulness. I hate to think that perhaps many 
of them may still be around today. 

But, more recently, former President Jimmy Carter, as Chair- 
man Horn said, pushed for a vote on sunset in the late i970’s; and, 
in fact, a version passed the Senate 87 to I at that time. Today, 
81 of my House colleagues on both sides of the aisle have embraced 
this notion that the time has come for agencies to justify their tax 
dollars or face elimination. 

As you know, big government seems to have a life of its own. All 
you need to do is ask those in Congress last session who struggled 
to abolish the 100-year-old Federal Board of Tea Examiners. As 
former President Ronald Reagan observed, “the nearest thing to 
eternal life we’ll ever see on this Earth is a government program.” 
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In order to reach an honest balanced budget, without having to 
borrow from Federal trust funds, simply slowing the growth of Fed- 
eral agencies is not enough. Enacting the Federal sunset law, like 
more than half our States have, creates a tool to cut wasteful 
spending by completing and complementing the Results Act and 
traditional legislative oversight. 

It’s a simple concept with powerful results. Each and every Fed- 
eral agency must justify its existence, not its value when it was 
created 100 years or 40 or even 20 years ago. They must prove that 
they deserve our precious limited tax dollars today. 

Here is how it works: Every Federal agency is given an expira- 
tion date, a date certain when they will go out of existence unless 
Congress reestablishes them. This bill suggests a 12-year cycle for 
most agencies, shorter for troubled agencies. A bipartisan, 12-mem- 
ber Sunset Commission, composed of Members of Congress — eight 
members from Congress and four from the public, examines each 
agenc^s need, its v^ue, its cost-effectiveness, and level of customer 
service. 

Then citizens, taxpayers and State and local government leaders 
are given a chance to speak their mind. Is the agency still needed? 
Is it responding to its customers? Is it spending our tax dollars 
wisely? And after a thorough evaluation, the commission rec- 
ommends to Congress that an agency be reauthorized, streamlined, 
consolidated or eliminated. If the agency is reestablished, it’s as- 
signed a future sunset date to make certain it remains accountable. 

Accountability has saved money. In Texas, you will hear in a few 
moments, where I served as a State legislator, sunsetting has 
eliminated 42 agencies and saved taxpayers more than $630 mil- 
lion and it’s growing. With results like this at the State level, 
where government is smaller and by nature more efficient, imagine 
the cost savings when applied to the Washington bureaucracy. 

There’s very little cost associated with this bill. The sunset proc- 
ess uses existing mechanisms to implement the provisions of the 
bill. 'The members of the commission are appointed by the Speaker 
and Senate Majority Leader, and hearings are held in conjunction 
with the existing authorizing committees. Most work will be con- 
ducted in the legislative framework already established, and any 
cost that is written in the bill, any costs that the commission does 
incur, must be offset in the budget for each ftscal year. 

There are additional benefits under sunset. I’ve noticed at the 
State level, and we have with the piecemeal agencies we sunset in 
Washin^on, for the 2 years or so before an agency is sunsetted, it 
is amazing how responsive they become. 'The phone cedis are re- 
turned quickly. They start to have introduced the concept of cus- 
tomer service. Now, at times, they think it is just Congress who are 
their customers; but, in fact, it’s the taxpayers to which they are 
responding to. You see a real change in how they operate. 

'They also tend to write regulations closer to the intent of the 
bills we pass, because they know they’re coming back around to us 
for reauthorization. Under sunset, there are no more sacred cows, 
no existence until infinity. 

Well, many of you may ask, don’t we already have sunsettii^ or 
a mechanism like it in place? The answer is no. Currently, the Fed- 
eral Government has no consistent or comprehensive mechanism to 
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evaluate the need of every agency and to examine duplication of 
programs with other agencies. 

Certainly, the Government Performance and Results Act was a 
strong step in the right direction, and I am a founding member of 
the Results Caucus. I believe in what it is doing. The Federal Sun- 
set Act is the next logical step from there; and, in fact, in this bill 
the agency’s response to the Results Act is part of the criteria for 
their examination of need and effectiveness. 

The sunset process will fully utilize each agency’s 5-year strate- 
gic plan, its annual performance plan and annual performance re- 
port. It will also go one step further. Chairman Horn, by serving 
as an enforcement mechanism for an agency’s own review or failure 
to produce tangible results. 

I think in a time of tough financial choices, which we are always 
in, our hard-earned dollars can’t be wasted on duplicative and out- 
dated programs in our Federal agencies. 

On average, more than five agencies perform the same or related 
function. There are 163 programs with job training or employment 
function, 64 welfare programs of a similar nature, and more than 
500 iirban aid programs. Certainly, many of these are meritorious. 
However, not only could we afford to streamline and save tax dol- 
lars, but we could also make it easier for folks to understand and 
know where to seek this aid. 

Sunsetting is not only a tool for elimination, Mr. Chairman, be- 
cause we know these services are very important. Whether it is en- 
vironmental services, delivering Social Security, Health and 
Human Services, it’s important through sunset that we find the 
most effective way of delivering these services. 

In conclusion, this bill shares the support of Citizens Against 
Government Waste, Citizens for a Sound Economy, Texas Associa- 
tion of Business and Chambers of Commerce, the Texas Restaurant 
Association, the Associated Builders and Contractors and a number 
of other in(Uviduals. 

Thomas Schatz, the president of Citizens Against Government 
Waste, which came about after the Grace Commission, has said, 
“for those in Congress who are committed to cutting wasteful 
spending, a Federed sunset law is a powerful tool. No longer will 
Federal agencies, once created, assume immortality.” 

What is important here is that simsetting shifts the burden of 
proof, forcing agencies to regularly justify their existence to Amer- 
ican taxpayers who have a real say in whether they strengthen our 
precious tax dollars. 

Again, Chairman Horn, members of the subcommittee, thank you 
for inviting me here to testify and for allowing the hearing on H.R. 
2939 to tate place. And, again, I greatly appreciate the appearance 
of Representative Patty Gray and the representative from the ad- 
ministration. I’m eager to hear their testimony and look forward to 
an open dialog. 

Thank you, Mr. Chairmam. 

[The prepared statement of Hon. Kevin Brady and the informa- 
tion referred to follow:] 
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Statement of Congressman Kevin Brady 
before the House Subcommittee on Government Management, 
Information and Technology 

September 14, 1998 

I would like to take this opportunity to thank Chairman Horn and 
members of the Subcommittee staff for holding a hearing on H.R. 2939, 
the Federal Sunset Act of 1998. 1 would also like to thank a former co- 
worker from the Texas Legislature and friend of mine, Texas State 
Representative and Vice Chairman (and former Chairman) of the Texas 
Sunset Advisory Commission, Patricia Gray, for attending this hearing 
and testifying on the sunset process and it’s success in Texas. 

Texas is one of more than 23 states that have employed the sunset 
process as a proven tool to cut wasteful spending, eliminate duplication, 
streamline agencies and increase accountability. This bill, the Federal 
Sunset Act of 1998, seeks to bring these sort of principles of efficiency 
and continual evaluation to our federal government. 
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The battle to abolish obsolete agencies and make better use of our tax 
dollars has been fought throughout our nation’s history. Thomas 
Jefferson, our nation’s third president, wrote to friends of his constant 
effort to abolish agencies and programs that have outlived their 
usefulness. More recently, former President Jimmy Carter pushed for a 
vote on Sunset in the late 1970's. Today, 80 of my House colleagues on 
both sides of the aisle have embraced the notion that the time has come 
for agencies to justify their tax dollars or face elimination. 

Big government has a life of its own. Just ask those in Congress who 
last session struggled to abolish the 100-year-old federal Board of Tea 
Examiners. As former president Ronald Reagan observed, “the nearest 
thing to eternal life we’ll ever see on the earth is a government 
program.” 

In order to reach an honest balanced budget - without borrowing from 
federal trust funds - simply slowing the growth of federal agencies is not 
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enough. Enacting a federal Sunset Law, like more than half of our 
states have, creates a tool to cut wastefiil spending by completing the 
Results Act and traditional legislative oversight. 

It’s a simple concept. Each and every federal government agency must 
justify its existence — not its value when it was created 100 years ago... or 
40 years ago... or even 20 years ago. They must prove that they deserve our 
precious, limited tax dollars today. 

Here is how it works: Every federal agency is given an expiration date - a 
date certain when they will go out of existence unless Congress 
reestablishes them. (This bill suggests a 1 2-year cycle for most agencies, 
shorter for troubled agencies.) A bi-partisan, 12-member Sunset 
Commission, composed of members of Congress and the public, examines 
each agency’s need, value, cost-effectiveness and level of customer 
service. Then citizens, taxpayers, and state and local government leaders 
are given a chance to speak their mind: Is the agency still needed? Is it 
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responding to its customers? Is it spending our tax dollars wisely? After 
a thorough evaluation, the Commission recommends to Congress that an 
agency be reauthorized, streamlined, consolidated or eliminated. If the 
agency is re-established it’s assigned a future sunset date to make sure it 
remains accountable. 

Accountability has saved money. In Texas, where I served as a state 
legislator, “sunsetting” has eliminated 42 agencies and saved the 
taxpayers more than $630 million. I am sure that Vice Chairman Gray 
will elaborate on its success as well. With results like this at the state 
level - where government is smaller and more efficient - imagine the 
cost savings when applied to the Washington bureaucracy. 

There is very little cost associated with this bill. The sunset process 
uses existing mechanisms to implement the provisions of the bill. The 
members of the commission are appointed by the Speaker and the 
Senate Majority Leader and hearings will be held in conjunction with 
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the existing authorizing committees. Most work will be conducted in 
the legislative framework already established. Any costs that the 
Commission does incur will be offset in the budget for each fiscal year. 

There are additional benefits under Sunset: agencies become very 
responsive to the American taxpayers, more oriented to customer 
service, and write regulations much closer to the original intent of 
congressional legislation. They must, because under Sunset there are no 
more sacred cows.. .no existence to infinity. 

Many of you may ask, “Don’t we already have sunsetting or a 
mechanism like it in place?” The answer is no. Currently, the federal 
government has qq consistent mechanism to evaluate the need of every 
agency and to examine duplication of programs with other agencies. 
Certainly, the Government Performance and Results Act, passed in 
1993, was a strong step in the right direction, and I am an active 
member of the Results Caucus. The Federal Sunset Act is the next 
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logical step from there. 

The Sunset process will fully utilize each agency’s five-year strategic 
plan, annual performance plan and annual performance report. It will go 
one step further by serving as an enforcement mechanism for an 
agency’s own review and facilitator of tangible results. 

In a time of tough financial choices, our hard-earned tax-dollars can no 
longer be wasted on duplicative and out-dated programs in our federal 
agencies. 

On average, more than five agencies perform the same or related 
function. There are 163 programs with a job training or employment 
function, 64 welfare programs of a similar nature, and more than 500 
urban aid programs. Certainly, many of these are meritorious programs; 
however, not only could we afford to streamline and save tax dollars, 


but we could also make it easier for folks to understand and know where 
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to seek this aid. Agencies could ultimately spend money serving more 
people in need of assistance rather than administrative paperwork. 

H.R. 2939 shares the Support of the Texas Association of Business and 
Chambers of Commerce, Texas Restaurant Association, Citizens for a 
Sound Economy, the Greater Houston Chapter of Associated Builders 
and Contractors, Citizens Against Government Waste and others. 

In fact, Thomas Schatz, President of Citizens Against Government 
Waste, has said, “For those in Congress who are committed to cutting 
wasteful spending, a federal Sunset Law is a powerful tool. No longer 
will federal agencies, once created, assume immortality. Sunsetting 
shifts the burden of proof, forcing agencies to regularly justify their 
existence to American taxpayers who will have a real say in whether 
they deserve our precious tax dollars. 


We support the Federal Sunset Act of 1998 and encourage members of 
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Congress to join Representative Brady in bringing accountability to our 
massive federal bureaucracy.” 

Again, thank you Chairman Horn, members of the Subcommittee on 
Government Marugement, Information and Technology for inviting me 
here to testify and for allowing a hearing on H.R. 2939 to take place. I 
greatly appreciate the appearance of Rep. Patricia Gray and those here 
from the Administration. I am eager to hear their testimony and look 
forward to an open dialogue on the sunset process here today. 
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September 3, 1998 


Congressman Kevin Brady 
1531 Longworth Bldg. 
Washington, DC 20515 


Dear Congressman Brady; 

I have noted with great interest your filing of H.R. 2939, the Federal Sunset Act of 1998. On 
behalf of the members of the Texas Restaurant Association, I applaud your efforts. 

Our experience with the Texas Sunset Act has been very positive. By way of an example, the 
Texas Alcoholic Beverage Commission went through Sunset in 1993. Our relationship with that 
agency was poor at the time because of the methods used by the commission in collecting the 
mixed beverage tax. 

After undergoing Sunset review, the tax collection function, over the objections of the 
commission, was moved to the state Comptroller’s office where revenue collections have 
remained as high as when collected by the commission, but are collected using 90 fewer state 
employees and with no complaints from our members. 

I’m sure a federal act modeled on the Texas example will result in a more responsive 
bureaucracy and save federal tax dollars. 

If there is anything we can do to assist in the passage of this legislation, please call me. 



laOOLinca EO. B<>iM29 
Austin. Texas 78767-1429 
512/472-3666 800/395-2872 
FAX 512/472-2777 
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The HononMe Kevin Body 
ll.S. Houk ofRep resentti ives 
1331 Longwoith Houte ORke Building 
Washinglan, DC 20SIS 

Deir Repfeteniniive Bndy: 

On behalfofCilizem fora Sound Economy's (CSE) 2S0,000 members, I 
would like (o express our strong support for H.R. 2939, the Federal Sunset Act of 
1998, and to congratulate the 80 eosponsois who have joined you in taking an active 
lead on this importaru piece of legislation. 

H.R. 2939 will reduce the »ze and scope of the federal government because it 
forces all ferkral agencies to ju^iy their existence. Under this plan, every agetKy is 
given an expiration date; a date certain when they will go out of existettce unless 
Congress recreates them. 

The bill also esublishes a Sunset Commission, composed of members of 
Congress and the public, which will examine each agency's need, value, cost- 
effectiveness and level of customer service. If the Commission finds that an agency is 
no longer needed or wastes taxpayer dollars, it can recommend to Congress that an 
agency be streamlined, consolidated, or eliminated altogether. 

Furthermore, because it gives taxpayers a voice in the process of evaluating an 
agetKy's operations, responsiveness and need for existence, this bill will promote 
accountability and customer service as well. It will also return power to the American 
people because it shifts the burden of proof to all finienl agencies and programs to 
demonstrate to taxpayers that they deserve rwr precious lax dollars. 

By insuring that federal agencies, once created, can no kmger autonuHically 
assume eternal life, and by providing for a bi-partisan commission to evaluate the need 
for all federal agencies arid r ec o m m end their abolition if necessary, this bill will 
significantly reduce wasteful spending and promote efficiency. As history has shown, 
the American people do not look kinrily on the govemmeniwastiiig their money. If 
given the chance, they will surely not hesitate to rid Washington of its wasteful 
spending hahils. 

Since rmr inception in 1984, CSE's mission has been to rein in the size and 
scope of the federal govenanenL Speeilically, we auppott lower lax burdens fttr all 
Arnericana, halairing the budget dvougfa spending icsbaint, and moving power and 
influenoeoulofWathinglon,O.C. HJk 2939 is mnritlenl with this nussion because 
it l ep r ee enti an euceUem oppo rtu ni ty to reduce the massive federal bureaucracy that 
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'Hm Honorabte Kevin Brady 
U. S. Howe of Repraienielivae 
1531 Longumtlh Houee OfRoe Bulding 
Weehingilon. O.C. 20S1S 

Deer ConBraeemen Brady; 

Texet Ateodatian of Butkieae & Chambera of Commerce (TABCC) it atrare of. 
tppleudt. and endoraaa Sm ieederthip that you are tuppiying to the effort to bring about 
a common-eente approach to governmen t . H.R. 2939, the Federal Suntat Act of 1996, 
it the kind of lagialiittonttiatbuaineaaet, large and tmal.aupport. TABCCwhole- 
haartodiyaupporttthamanygoaiaofH.R. 2939. 

The notkmt of aboKthing duplication, eliminating outdated agendet and requiring 
juttification of exietence are fundamental reaMiet and prindplet of profitable butinetaat 
today. Jutt at varioua departmenta within a butinett are evaluated for their uaofulneat 
and efficiency, to, too, thould the kaepera of taxpayer dofiari concern themtelvec with 
a look et the proverbial bottom line. Abuaa of power and heavy regulaiiona are often the 
producta of e bureaucracy unchecked. Buaineaa ftequently experiencee the fiuatralion 
of dealing with myrted egendea end bureaucradea and we eagerly erutorae your eflbrta 
to return to the people of thia oourdry a atrraler arxf more efficient govertxnent. 

WeinTexeaerethebenefidariecofeSunaelproceaathatarorkal It hae produced 
tangible reducttorw and atowed the level of increatec in laxea paid by our dtizana end 
buain ea aea. IweuMenoouragaalmambaraofCongreae, andeapedalylheTaxaa 
delegaMen. to aupport your meaaure. We at TABCC foal that H.R. 2939 wB greally 
oonitibuto to the effort to tei te re common aenae, efficiency and eccoun to bffity to 
govemmerft and the bureeucredee they eomalimea creele. 

PImm M ui Itnow how wi cfln bitt 0 r suppoft you Mid your to bfinQ about this 
much- n eeded change to the taderal bu r eauc r acy SiatcunenSyexIata. 



Texas Association of Business & Chambers of Commerce 

P.O. Box 2989 • Awdtt. Itxm • 787M-2989 • v (512) 477-6721 • f (51 2) 477-08)6 • vwKobccxxg 
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Rep. Uoyd Dogged 
Statement 

Before the 

Subcommittee on Ciovemfnent Minagement, Information, and Technology 
of the 

Committee on Government Refonn and Oversight 
September 14. 1998 

H.R. 2939. Tlie Federal Samel Act of 1998 

Mr. Chairman, 1 would like to thank you for holding this hearing to address one of the most 
pressing issues on the minds of our constituents today: government working for the people. 

I introduced the Sunset Act of 1997, H R. 1913, to address the very issue which brings us 
all here today. As a long-time supporter of the concept of sunset legislation, I applaud 
Congressman Brady's efforts on behalf of his bill, H R. 2939, the Federal Sunset Act of 1998, to 
advance and promote Congressional consideration of the cause of sunset reviews for programs and 
agencies at the federal level. Both Congressman Brady and I have had positive reports about the 
effectiveness of sunset legislation currently in place at the state level in Texas. I believe the Texas 
Sunset concept can be adapted to promote efficiency, responsiveness, and responsibility within our 
federal government. 

Congress we know is great at creating Federal programs because we have hundreds of them 
to prove it. But too often after creating a program to address some real need. Congress 
subsequently fails to conduct proper oversight of its handiwork. It has been said that the nearest 
thing to immortality in this world is a government bureau, and certainly that is true of too many of 
the programs that were created in this particular institution. We find the sun coming up on these 
programs, but seldom seeming to go down. 

In my home state of Texas, we found an answer for the perpetual motion machine of 
government We forced periodic review of each new governmental initiative through a systematic 
sunset process. This procedure is authorized by the Texas Sunset Act, which I authored as a Texas 
State Senator. Through that process we have completed over 200 sunset reviews, performance 
audits of various State agencies We have repealed statutes, we have consolidated and abolished 
governmental agencies, and the Texas Treasury is about $600 million the better for it. 

In Texas, we believe that a thorough bottom-tt>-top review of each of these new laws arxl 
programs is healthy. It is good for the programs, it is good for those that are administrating the 
programs, but most importantly, it is good for the people that have to foot the bill, the taxpayers. 

I have found that when it comes to solving problems here in Washington, we could do with 
a little more Texas thinking of this type In my judgment. Congress has an affirmative duty to 
oversee every program that it creates to ensure accountability, to ensure that over time the program 
is being retained only if it is necessary and only if it is being tun in an efficient way that protects the 
taxpayer. 

A sunset law would fulfill this duty by requiring Congress to review and reauthorize most 
programs. There are Federal programs that are not being reviewed today that have not been 
formally reauthorized for many years. This is not any way to conduct the Nation's business, for it 
undoubtedly results in the outright waste of resources that could be better used to reduce the deficit 
and address our real needs in education, the environment, and health cate. 

Sunset is another way of accomplishing responsible government that addresses real needs 
within the restraint of a budget that is balanced and stays balanced. I urge my colleagues to bring 
more needed oversight to this government and assure that utuiecessaty programs are terminated 
and that all parts of our government are operated with true accountability and efficiency. 
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JOHN R. KASICH 

i;TMOIST«Ct OHO 


I til lONCiW'HteuM OHCIBUliOIMi 
OASHfaCTOM DC n»1» nu 


Congress of the United States 

tlmsc tf TltptatiitatBa 
tDjshingtm, B£ 2oii5->in 


S<|ilenibcrll. 199S 


CoogteinuB Stqihai Horn 

Chiinma. SMboonmitlee on Goveramot Mmcmenl, InfimiutMn, and Technalofy 
Canmiitlee da Govcramail RefiKm and Ovcfiiglit 
B-373 Raybum BMikBin 
Waaliiiigtoii.DC20SIS 

Dear Mr. Chaifiiua, 

I am wiitmg in ahong auppoct of the Federal Sonaet Act of 1998, introdiiced by 
CoagraaamaaiCcviaBiadyofTexaa. SaioecaoBiigloCaai|reaa,IhavecndeavMedla 
Rupe a moie re^peoaivc, eflbclive, and effidead bdeaal govtmmaiL 1 believe 
govenaneM afaauld work to give American woifceia the bed value poaaible ibr dieir tax 
doUaia. The ataylhingacuncnily aland, Aineticantaxpaycta are getting a poor return on 
their inveatmem. 


Our federal g ovenunent ia too large, coata too much, and rveeka too inefficiently. There 
are moie dian 760 liadeiul edncaaien proparaa, yet the alale of American educatiiin ia not 
athal it ahould he. Theae 760 programa require meac than to 20,000 aheeu of paper to 
athninialrT, the grant pirieeea ahme baa 216 atepa and takea 20 weeka to complete. At the 
aame dme, American 8* gndera tank beknv Chiaeae, Sloveniao, and Hungarian aludenta 
■nmathatadacaeneeakilla. There ore 150 Sedctal job training programa, yet theae ialiole 
evidenoednaeptapamam providing werkcrainth the aUna they need. Therearcao 
many p royimaemplnyeaadw't know where to turn ferpreperiy trained woefcera. 
Moreover, the Gen^ Aecoau d e n g Office baa tnaid moat fbdeaal agenciea don’t even 
know iftheirjoh training pru gta n r a are rwrking effectively. There are 340 federal 
honeing paeprana, yet fee honaing needa of onr meal vulneiable ertiaena ate nor beiiig 
met The Dipaitinttd of llimaiig and Uthmr Development wealed nearly one billion 
dollara on rent over-pnyme m a in 1997, whilaacrving only one-quarter of thoaeclagible 
fcrtradaaaiatanrr Cfcarly, dtereiaatre n g nee d fee a eyafemali c review of the ftnetiena 
and aetiviticaof ihr a r a nd an otirer federal d epa nm e ada and a g mrira 


During the naM live yean, taapayera will apeiM aaore than niae trillion dnUara on the 
federal gnwrnmrid Deephedtiamaaaiveooamnilmcalrrfieaomeei, feoateen federal 
d e pa r t me r n a and agnrerea received D'a'* or T’a” on fee lin ar ie tal m i n ag rmrnt alania 
repon aooreeatd. The BavitetaneMalfMeclian Agency, the Depaatatea* of Juatiee, and 
theVetenaraAikniniilrmienwereaniongthedepaatniiadaandagcnereeiaiahlelo 
i l irmiiia t ia b iffirtin imiiiial rnn tn i h am i i iiii q i l iani t nidi all aigilirablt laiiinal 
irjrlalinna Yourriinunillai bre taken the lead in addaraaing theae penhlima aad I 
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believe Mr. Brady’s bill will provide a valuid>{e tool for streamlining and refonning the 
federal government. The Federal Agency Sunset Act of 1998 is based on a simple 
principle-accountability. Making federal agencies accountable to the taxpayers who fund 
them and the legislators who created them will help put an end to out-of-controi 
bureaucracies and runaway spending. 

Congress recently passed the IRS Restruemring and Reform Act in teq)onse to a year- 
long study IRS, led by Senator John Keny and Congressman Rob Portman. The review 
found an agency in desperate need of comprehensive reform, greater Congressional 
oversight, and greater protections for taxpayers. The reforms Congress enacted as a result 
of this study were long overdue and there is no doubt similar reforms are needed 
elsewhere within our federal government. Congressman Brady’s Federal Agency Sunset 
Act will set up the process for regular, formal review of all aspects of our government. I 
folly support this is much needed, common sense legislation and 1 urge your Committee 
to give the bill thorough consideration. 
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Mr. Horn. If I might, I’d like to ask you a few questions at this 
point and 

Mr. Brady. Yes, sir. 

Mr. Horn [continuing]. Is it possible for you to stay through the 
next two witnesses? 

Mr. Brady. Yes, I intend to be here for the hearing. 

Mr. Horn. Let me ask in terms of the makeup of the comnais- 
sion. As I read your bill, it has six members selected by the Major- 
ity Leader of the Senate and six members selected by the Speaker 
of the House of Representatives. Is that correct? 

Mr. Brady. Yes, sir. , . 

Mr. Horn. Has this been checked with the American Law Divi- 
sion of the Congressional Research Service in terms of any separa- 
tion of powers questions? 

Mr. Brady. It has not specifically been done. In working with 
legislative counsel in drafting it, we were sure that it did meet con- 
stitutional grounds, but I will be glad to double-check that for you. 

Mr. Horn. Yes. See, the Hoover Commission and many other 
commissions were appointed by so many, Congress and the Presi- 
dent appointed the chair and this kind of thing. So you need to, it 
seems to me, look into those aspects and the precedent. 

Now, I just have three short questions. For the record, how long 
has the Texas sunset process been in existence? How many years? 

Mr. Brady. It has been in existence — do you recall. Chairman 
Gray? 

Ms. Gray. Since the mid-’70’s. 

Mr. Horn. OK. So you’re saying about 2 decades it’s been? 

Mr. Brady. Yes. 

Mr. Horn. Do you know, I can always ask later, but whats the 
largest agency you’ve eliminated in Texas, in terms of personnel? 

Mr. Brady. I would have trouble — I will be glad to go through 
the 43 agencies and identify that. 

Mr. Horn. Yes. Good. And let’s put that one in the report. 

And did any of them sneak back into another agency after the 
legislature thought they had eliminated them? 

Mr. Brady. At this point having served in the legislature, I 
would think that would be difficult to do. Sunsetting takes— is a 
very high priority in our budgeting process and accountability proc- 
ess. You Imow every agency that’s up, their programs. And one of 
the things that I think mitigates the constitutional issues of ac- 
countability is that the Sunset Commission is required to draft leg- 
islation for Congress on each agency after its review is done. 

And each Member of Congress obviously has the authority and 
the ability to introduce a bill that reauthorizes a— a simple bill to 
reauthorize any agency as much as we do with OPIC and EXIM 
and, on a piecemeal basis, our higher education program. It meets 
those constitutional tests, and I will have it reviewed by the Amer- 
ican Law Division. 

Mr. Horn. OK. I :^eld 5 minutes to the gentleman fi:nm Texas 
for questioning the witness. 

Mr. Turner. Mr. Brady, in terms of trying to clanfy what may 
likely be some of the objections to this approach, I think it’s impor- 
tant to note and you correct me if Fm wrong, that this bill creates 
an advisory commission? I mean, this commission doesn’t have the 
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authority to supersede any legislative act. It’s the nature of the bill 
to automatically sunset an agency, but it’s reauthorization still re- 
quires an act of the Congress? 

Mr. Brady. That’s correct. And, in fact, even setting the dates to 
sunset freeze each agency, the commission must recommend those 
dates to Congress. And in the bill, we urge them to group them in 
a way that we can look at duplicating agencies and programs at 
the same time. Because, as you know, it’s easy to see the trees 
here, it’s hard to see the forest at times. 

And the commission then recommends those dates to us as Con- 
gress before they begin the evaluation. They’re required to submit 
legislation to us, and, of course, it is an act of Congress which reau- 
thorizes the agencies themselves. 

Mr. Turner. I’m anticipating the testimony from the administra- 
tion on this bill, which seems to express some concern about input 
by the executive branch. I think it’s important for us to explain to 
the committee how the input from the executive branch occurs in 
this process. 

My recollection in Texas is that the Sunset Commission through 
its hearing process has always been primarily reliant upon the 
agency and the agency head for testimony and input as well as 
from the Governor’s Office. 

Would you envision it would work in a similar fashion here at 
the Federal level? 

Mr. Brady. Yes. And, in fact, in the bill as it’s currently written, 
the commission is required to seek input from executive branch of- 
fices relating to that agency and its programs, plus, of course, just 
as with the pro^ams, the piecemeal programs that we sunset 
today, the administration has the ability, of course, to push those 
as a high-priority item of continual program to introduce legislation 
or reauthorize OPIC, for example, EXIM, or any of the other pro- 
grams. So it’s very consistent with existing process. 

Mr. Turner. Perhaps it’s important here to note that there really 
is no new power created in the Congress by virtue of this legisla- 
tion. That is to say. Congress is very familiar with, as you men- 
tioned, the term reauthorization. We do that all the time, reauthor- 
izing various activities that expire. 

And it’s also, I think, true that in terms of the role of the Con- 
gress or the role of the commission here, being that it’s only advi- 
sory, the Congress could actually, could it not, do the same thing 
that is, abolish an agency and introduce a bill to reorganize an 
agency? We can do that right now? 

Mr. Brady. Yes. 

Mr. Turner. I would view this simply just as an additional tool 
to zillow more thorough consideration of the abolition or reconstitu- 
tion of an agency through this process. 

Mr. Brady. I mean, the answer to all of those is yes. And, as you 
know, the dynamics in Washington don’t work well toward 
sunsetting an agency or even abolishing obsolete agencies. It is just 
the dynamics are very difficult to do. Although we have that power 
to do. I know on the three authorizing committees I serve on, it is 
difficult to get a grasp, because we overlap with other jurisdictions. 

It is difficult to get a grasp, even in this discussion, of an agency, 
of its overall programs and how — ^those that duplicate other agen- 
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cies, what the distinction is, how they’re delivered, how they work 
in concert or don’t. And that is one of the strongest advances of 
this, is that it builds upon and works with existing authorizing ex- 
pertise in the administration as well as customers of those agencies 
to help provide a continual, comprehensive evaluation process that 
covers all of the Federal Government, rather than an agency occa- 
sionally at a time or a program occasionally at a time where it is 
difficult to get — to see the forest through that one tree. 

Mr. Turner. I take it that when you look back upon your experi- 
ence, as I do in the Texas Legislature with the sunset process, 
what you see is a long-term, more deliberate and more detailed ex- 
amination of the activities of an agency than I have been able to 
see as a Member of this Congress serving on an authorizing com- 
mittee. Would that be a fair assessment from your viewpoint as 
well? 

Mr. Brady. Yes, sir, and just to tell you how much I believe in 
the sunset process, an accountability of the bill includes a require- 
ment that the commission itself be sunsetted so that it is held ac- 
countable for its own actions on accountability. Because I think it’s 
important that every agency understand that it must be respon- 
sive. It is not going to exist to immortality, that it must prove its 
existence to taxpayers and to this Congress. 

Mr. Turner. Thank you, Mr. Chairman. Thank you, Mr. Brady. 

Mr. Horn. Let me just ask one final question on the politics of 
this. As you know, a little demagogue always recurs at every 2-year 
election that we’re going to abolish Social Security or some stupid 
statement like that. Are you willing to see Social Security exempt- 
ed from this so that nonsense doesn’t go on? 

Mr. Brady. Possibly. But I will tell you at the State level, and 
23 States can probably reiterate this, we have awfully sensitive 
programs at State levels as well, especially in Health and Human 
Services, law enforcement and other agencies. We have seen a uni- 
versal support for sunset process in sensitive agencies as well. 

Because using Social Security, for example, the question, we do 
not sunset the program itself or the benefits, but we do evaluate 
the agency that delivers that service; and given that we are deliv- 
ering important services across this country, it’s important that 
that agency deliver it effectively, that benefit check and amount to 
the senior who has earned it at the right time, when they need it 
most in their life. 

And so I have both experienced at the State level support for in- 
sisting that the agencies, in fact, that deliver the most critical serv- 
ice be evaluated the closest to make sure that they’re doing it effec- 
tively. 

Mr. Horn. Well, we thank you. 

Then we will now call the next witness, the Honorable Ed 
DeSeve, the Deputy Director for Management, Office of Manage- 
ment and Budget. And we will also have the Honorable Patricia 
Gray come to the table — then we can have a dialog after your for- 
mal testimony — State Representative and vice chair, Texas Sunset 
Commission. 

As you all know, if you would rise, except for Mr. Brady, raise 
your right hands. 

[Witnesses sworn.] 
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Mr. Horn. We don’t give the oath to Members of Congress be- 
cause, if they lie to us once, we never listen to them again. So 
we’ve got a pretty good rule up here. 

Mr. DeSeve, always good to see you. 

STATEMENT OF ED DESEVE, DEPUTY DDIECTOR FOR 
MANAGEMENT, OFFICE OF MANAGEMENT AND BUDGET 

Mr. DeSeve. Mr. Chairman, thank you. It’s good to be here 
today. 

I would like to insert my entire statement into the record and 
give you an abbreviated 

Mr. Horn. Without objection, all statements go in when we intro- 
duce you. 

Mr. DeSeve [continuing]. An abbreviated version of it. 

The Federal Sunset Act of 1998 proposes to establish a 12-mem- 
ber congressional commission to review each Federal agency. The 
commission would make a yearly report to the President and to 
Congress recommending the abolition or reorganization of each 
agency reviewed. The abolition of an agency would go into effect 
not later than 1 year after the commission completes its review, ab- 
sent an act by Congress to continue the agency. 

The administration supports the need for both the executive 
branch and Congress to periodically review the performance of 
agency operations. It is important to make a careful and considered 
review of government’s organization, program delivery and results 
achieved. Such a review can facilitate decisions for making a better 
program or for an agency’s continued existence. 

The administration’s proposals for terminating programs and 
projects have been part of the overall concerted effort to create gov- 
ernment that works better, costs less and gets results that the 
American people care about. These proposals were carried out with- 
in the bipartisan framework of a balanced budget agreement. When 
President Clinton took office, the deficit for the previous fiscal year, 
fiscal year 1992, hit a record $290 billion. The budget that the 
President submitted to the Congress on February 2nd projected the 
first balanced budget in 30 years. 

Like previous budgets submitted by President Clinton, the fiscal 
year 1999 budget included program and project terminations. For 
example, the budget did not include requests to fund local law en- 
forcement grants. As in earlier years, a number of agricultural re- 
search grants. Corps of Engineers water projects, and DOD weapon 
systems procurement projects were proposed for termination or 
phasing out as they were no longer required. 

During the past 5 years, under the leadership of the Vice Presi- 
dent, the government has pursued an unprecedented program of re- 
view, reinvention and reform. Some of the examples of the results 
of these efforts are: The smallest work force in over 30 years, down 
320,000, full-time equivEilents since 1992; and, 16,000 pages of reg- 
ulations and 640,000 pages of internal rules have been abolished. 

Results have been achieved using congressional — governmental 
processes, working in cooperation with all of the work partners to 
provide quality service. TWs administration supports the principles 
of performance review and reform and has demonstrable results to 
show for that commitment. 
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Notwithstanding, we strongly oppose H.R. 2939. Its provisions 
raise serious constitutional concerns, are counterproductive to 
many recent improvements Congress and the administration have 
made to support government reform and accountability, and dupli- 
cate existing structures for evaluating agency performance on the 
part of authorizing and appropriating committees of Congress, as 
well as by the executive branch. 

What would the commission do? The proposed commission would 
be composed of 12 members. Eight are Members of Congress. The 
other four members are not Members of Congress. Two of them 
shall have expertise in the operation of the administration of gov- 
ernment programs. The commission would report annually to Con- 
gress and the President on its findings and recommendations. 

The abolishment of an agency would automatically go into effect, 
absent an act of Congress to continue the agency. This process 
would not provide for any formal participation of the executive 
branch, inappropriately negating the President’s prerogatives and 
authorities. Furthermore, absent an act of Congress to continue an 
agency, the President is denied the ability to express his policy po- 
sition through a veto or other action. 

We have been advised by the Department of Justice that the bill 
would violate the Constitution. 

Congress, with support from the administration, has in recent 
years passed numerous laws to strengthen government perform- 
ance and results, most prominently the Government Performance 
and Results Act of 1993. The planning and reporting mechanisms 
required by the Results Act, coupled with requirements in many 
other statutes that spell out performance for agencies, provide a 
framework for Congress to review and oversee in their regular 
order of business. 

Congress has relied on the expertise of authorizing and appro- 
priating committees as well as oversight committees such as this 
one to conduct periodic and regular assessments of performance. 
Committees perform this work with the support of the GAO, the 
Offices of Inspectors General and various other staffs. They also 
consider the views of professioned organizations and the public. The 
committee has used a formed, thorough, deliberative process, sup- 
ported by the professional expertise available to them in making 
informed judgments about agency performance and public need. 
When committees see the need for change, they take action to ef- 
fect that change using the constitutionally provided mechanisms 
that call for votes on the part of all of the Members of Congress 
and provide an opportunity for the President to act on the legisla- 
tion. 

That concludes my testimony, Mr. Chairman. I would be de- 
lighted to answer any questions you might have. 

Mr. Horn. We thank you. 

[The prepared statement of Mr. DeSeve follows:] 
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Testimony of G. Edward DeSeve 
Acting Deputy Director for Managemoit 
Office of Management and Budget 

Before the Subcommittee on Government Management, Information and Technology 
House Committee on Government Reform and Oversight 
September 14. 1998 


Mr Chairman. I am here to discuss HR 2939, the “Federal Sunset Act of 1998". This bill 
proposes to establish a 12- member Congressional commission to review each Federal agency. 
The cammission would make a yearly rqiort to the President and to Congress recommending the 
abolition or reorganization of eadi agency reviewed. The abolishment of an agency would go 
into efiect not l^cr than one year after the commission cmnpletes its review absent an act by 
Congress to contitnie the agency. 

The Administration supports the need for both the Executive Branch and Congress to 
periodically review the perfinmance of agency operations. It is important to make a careful and 
considered review of government agency’s mganization, p ro gr a m delivery, and results achieved. 
Snch a review can fociUtate making decisions about a pr o g r am ’s or an agency’s contimied 
existence as well as decisions about bow to achieve necessary refiinns in an agency’s operations. 
The Administration’s proposals for termiiuding programs and projects have been part of the 
overall concerted efiort to create a goverr u nent that works better, costs less and gets results the 
American people cate about These proposals have been carried out within the M-patlisan 
fiamewoikofa balanced budget agreement When President Clirrton took office, the deficit fiir 
the previous fiscal year, FY 1992, had hit a rec(»dS2901nlliotL The FY 1999 budget that fire 
Ptesidertt suhttritted to the Congress on Fchtuary 2nd. projected the first balanced budget in 30 
years. 


like previous budgets suhttritted by President Clinton, the FY 1999 Burlget included 
prog r a m atrd project temrinatioits. For exan^le, die budget did not include requests to fund local 
law enfbrcetiMnt gnnia. As in estfier years, a number of agricultural r es e a r ch grants. Corps of 
Engineets water projects, and Department of Defense weapons system psocateoMnt programs ate 
proposed for tcnninalton or phasing out as die projects are completed or no longer req uit e d . 

During the past S years, under die leadership of the Vioe President, die government has 
pursued an rmpreoedeated program of review, reinvention and reform. Just last wedc the 
Brookmgs Inrtitutioo fovo^ly reviewed die resotts of the National Partnerdup for Rernveating 
GovemmenL Some counqilesofthe results ofthese efforts are: 

- The smallest civilian workforce in over 30 years, down 320,500 FEES since 1992. 

- Reductioiis in red tape and govenanem bureaucracy. 

- 16,000 pages ofFedetal Regulations have been abolisbed, and 640,000 pages of mterrud 
rules have been dhttinaled. 
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- Easier access to goveminent agencies using information technology. 

- A marked change in the philosophy of regulatory agencies fiom an adversarial 
approach to a more cooperative - and effective -method. 

These results have been achieved using established governmental processes, working in 
cooperation with all our partners to provide quality service to taxpayers and a legacy for our 
future. This Adrrrirristration supports the principles of performance review and reform, and has 
demorrstrable results to show for that commitment. Notwithstanding, we strongly oppose HR 
2939. Its provisions raise serious Constitutional concerns; are counterproductive to the many 
recent improvements Congress and the Administration have made to support government reform 
and accountability; and, duplicate existing structures for evaluating agency performance on the 
part of authorizing and appropriating Corrunittees of Congress as well as by the Executive 
Branch. 

I. The commission wouid act instead of Congress and the Executive Branch. 

The proposed commission would be composed of 12 members, 8 of them members of 
Congress, the other 4 persons not members of Congress, two of whom shall have expertise in the 
operation and adnunistiation of government programs. The commission would report annually 
to Congress and the President on its findings regarding agencies reviewed. The abolishment of 
an agency would automatically go into effect absent an act by Congress to continue the agency. 
This process would not provide fat any formal participation or role for the Executive Branch, 
inappropriately negating the President’s prerogatives and authorities. Furthermore, absent an act 
of Congress to continue an agency, the President is denied the ability to express his policy 
position, be it thru a veto or odier action. 

The administration cannot support the establishment of a set of procedures that would 
supersede the aufiiorities of the President and Congress by establishing a substitute body to pass 
judgement on activities drat are delegated to the Executive Branch to administer, aixl to 
authorizing and annopriatiiig Committees to oversee. We cannot siqrport a proposal that would 
authorize a commission to act in fire place of Congress. Furthermore, we've been advised by the 
Depaitmerrt of Justice that the bill woitld violate the Corrstitution. 

n. The bill coalUcta with the extattag stractaral framework for government reform. 

Cottgress, with support fiom the Admiiristration, has, in recent years, passed numerorrs 
taws to strengthen goveirrment peilbnttance attd results, most prominently the Government 
Perfotrrtance and Results Act of 1993. The Gerteral Accormtittg Office has called the Results 
Act the “centerpiece of a statutory fiaittewotk to strrargthen Federal decision ttraldng and 
accoumtabiUty." The planning attd reportirtg mechattisnts required by the Results Act, coupled 
with requirements in tttany other statutes that spell out perfomtaitce reqirirements for agencies, 
provide a fiamewotk for Congiessiottal review conducted by oversight and app ropriatiotts 
Corrrtttittees in their regular order of business. 

Congress has relied on the ertpettise of authorizittg and appropriating Corrrmittees to 
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conduct periodic and regular assessments of agency performance. Committees perform this 
work with the support of the Government Accoimting 0£5ce, the Offices of Inspector Generals, 
and various other staff offices. They also consider the views of professional organizations and 
the public. The Comrrrittees use a formal, thorough, deliberative process supported by the 
professional expertise available to them in making informed judgments about agency 
performance and public need. When Corrrmittees see the need for change, they take action to 
effect that change itsing the Constitutionally provided mechanisms that call for votes on the part 
of all Members of Congress, and also provide an opportunity for the President to act on the 
legislation. 

HR 2939 wottid conflict with that process, and the work that supports it, by establishing 
a separate and competing process for agency review. Given the automatic rrahtre of the proposed 
commission’s actions, we can expect that the commission’s inquiries will dimirtish the public’s 
and agencies response to Congressional Committees, undermining their authority and the 
effectiveness of Federal management reform programs enacted by Congress. 

III. The comntission’s work would be duplicative and costly. 

The bill lists 18 criteria for the commission to consider in reviewing Federal agencies. 
Some of those will be subject to broad interpretation and to diverging views on policy. For 
example, making determinations as to whether “the original objectives of the agency have been 
achieved”, or whether “less restrictive or alternative methods exist to cany out the functions”, or 
on “the extent to which any trends, developments, and emerging conditions ... are likely to effect 
the future nature and the extent of the problems or needs that the programs carried out by the 
agency are intended to address” are all such broad statements as to ensure divergence of opiniotL 
At a minimum, they imply rigorous work in legal research, data collection, evaluation, and 
assessment. 

Clearly, the conunission would need significant staff and support to conduct its business. 
Even if the conunission relied on the basic work of agents such as the GAO, the Congressional 
Research Service, and Offices of Inspector Generals, among others, it will still need its own staff 
to independently review the work of these third parties and to consider any Administration and 
public input it may collect. The work of these staffs, and of the conunission will duplicate the 
purposes and work of Congressional Conunittees established and staffed to perform similar 
purposes. 

III. The Administration strongly opposes this biU. 

The Constitution provides a deliberate structure, establishing among elected officials in 
Congress and the President powers and authorities to review and administer the affiiirs of the 
Federal Goverrunent. This structure provides for the comprehensive representation of all the 
people of the United States by allowing for all their representatives to have voice and vote in the 
actions of their goverrunent. It has served us well. 

The proposed structure and process in HR 2939 would substitute the conclusions of a 12- 
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member commission for the judgment of Congressional Committees, the full House and Senate, 
and the President. It would effectively put 8 Members of Congress in a preeminent role over all 
other duly elected Members and provide no role for the President. On this basis, we strongly 
object to this bill and ask the Committee to recognize its own role, and that of its peers, in 
considering this bill. Elimination of statutory agencies and programs should be accomplished 
only by an act of Congress, which first established the agency, followed by a Presidential 
opportunity to act on the legislation. Thank you. 
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Mr. Horn. We will proceed now with the vice chair of the Texas 
Sunset Commission, Patricia Gray. 

STATEMENT OF PATRICIA GRAY, STATE REPRESENTATIVE 
AND VICE CHAIR, TEXAS SUNSET COMMISSION 

Ms. Gray. Thank you, Mr. Chairman; and I also appreciate the 
opportunity to be here. 

For many people, government efficiency is an oxymoron. The leg- 
islation you’re considering will not ma^cally transform agencies 
into paragons of efficiency, but it will, if done properly, allow all 
of us who are privileged to serve in government better deliver on 
the promises we make. 

I believe that every piece of legislation does, in fact, begin as a 
promise to solve a problem. It may have been a suggestion from 
one of our neighbors or constituents concerning someone he knows 
and cares about. But, over time, what begins as a simple idea be- 
comes a complex bureaucracy, complete with one-size-fits-all rules 
that help some of the people some of the time, all of the people 
none of the time, and the person whose problem spawned the origi- 
nal idea cannot get help because he no longer qualifies under sec- 
tion 4, subsection C. 

Not only that, sometimes more than one of us offers legislation 
touching on the same issue, duphcating efforts but still not solving 
the problem we promised to solve. 

In my State, we’re currently reviewing Health and Human Serv- 
ice agencies. We’ve learned there are a number of programs affect- 
ing long-term care. In fact, there are 24 in the Department of 
Aging, 19 in the Department of Human Services, 6 in the Depart- 
ment of Mental Health and Mental Retardation, 5 in the Rehabili- 
tation Commission and 1 in the Department of Health. Much of 
that has been mandated at the Federal level. 

The sad part is that, in spite of sincere efforts to provide the so- 
lutions we earnestly promise our constituents, the lack of coordina- 
tion between programs often makes that promise a hollow one. 

There are three questions that have to be answered in any sun- 
set review: Is there a continuing need to provide the service or 
functions under review? Are these functions duplicated or provided 
in any other agency? And, finally, do the benefits of keeping the 
program under review outweigh the advantages of eliminating the 
program functions or transferring the functions to another agency? 

Mr. Chairman, I’m known in Texas as a psalm-singing, total im- 
mersion Democrat. I believe in sunset. I’ve seen it work. 

Having said that, let me offer a few caveats. Sunset is not an 
event. It is a process. It does not necessarily mean that a program 
or an agency is abolished. After all, if we’ve done our jobs properly, 
we shouldn’t have created something that wasn’t needed. It does 
mean that nothing we create is perfect, and reexamining it allows 
us to find and fix places where our problem has become frayed or 
broken. 

The success of effort at the Federal level will depend in part on 
the quality of the appointments to the commission. This is not an 
easy job. 'The commission must be able to withstand the descent of 
groups vested in particular programs and the suspicions of agency 
staff who will see these as a tl^at to their turf. The commission’s 
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recommendation must, at the least, be seen as bipartisan. Other- 
wise, interest groups and agencies will rule the process by preying 
on fears of partisan advantage. 

There will be genuine philosophical differences among members 
of the commission, and they must listen to each other in order to 
achieve recommendations that they can defend. The commission 
steiff must be unquestionably nonpartisan, focused only on the pol- 
icy issues of the program review. Their loyalty must be to the proc- 
ess and to the commission. Because if the Federal commission be- 
comes a partisan battleground, it will confirm the belief that gov- 
ernment efficiency is indeed an oxymoron. 

I’m confident, however, that a well-done sunset process is one 
that can find support across political philosophies. For whether the 
program is building highways or regulating air quality or subsidiz- 
ing daycare for working parents, if we promise it and we take 
money from our constituents to pay for it, we want it to be exactly 
what was promised. 

I will be happy to try to answer any questions. And I also sub- 
mitted some written testimony, Mr. Chairman, that expands on 
some particular points. 

Mr. Horn. Without objection, that testimony will be put at this 
point in the record. 

[The prepared statement of Ms. Gray follows:] 
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CIVIL PRACTICES, CHAIR 
CORRECTIONS 
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September 14. I99E 


To: House Committee on Govemmem Reform tnd Oversight 

Subconuniitee on Government Management, Information and Technology 

From Patricia Gray. Stale Represenutive, Texas House of Representatives 

Re: H. R. 2939, Ihe Federal Sunset Act of 1998 

Thank you for Ihe oppoituniiy to submit these comments on behalf of Rep. Brady’ s 
proposed federal sunset legislation. As (he past chair, and current vice-chair of the Texas 
Sunset Commission, I believe that (he comprehensive periodic review of agency function 
created by a sunset process is one of (he most useful tools a\ ailable to us to control the 
growth of government programs. 

/. Sunset it a process, not an event. 

The most important thing to remember about “Stinset’’ is that it is a process, and not 
an event. It requires us to question what we ourselves have created. It allows us to 
challenge the policies that agencies are charged with administering. By focusing the 
discussion on whether or not (he program or fiinctioo under review will be rc-suihoriEed, 
the dynamics of the discussion change hum 'liow do we fix it” to “what do wc need”. 


OmaCT IXLEPHONE: ao»41S-B2S 
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The sunset process gafliers information from every entity that has any information 
about an agency in order to make a decision about whether a particular agency's mission is 
still valid, and. if so. whether the services promised arc being delivered in the most 
effective and cost efficient manner possible. The review focuses on the policies, proems, 
and service delivery in agencies. It cannot amend appropriations, but it can make 
management suggestions that may be adopted in an appropriations process. For that 
reason, in my state, we seek infoimation from our finance committees and our legislative 
budget office, our auditor's office, legislative study committees, and the standing 
committee with oversight authority of the agency under review. The Sunset Commission 
then conducts the investigation and proposes recommendations. The legislation itself is 
developed through the usual legislative mechanisms and handled in the standing committee 
with oversight responsibility for that particular agency. 

2. Agency self-valuation is not sufficient by itself to improve agency Junctioning. 

One vital aspect of a sunset review is the requirement that agencies submit a .self- 
evaluation to the Commission. This allows us an opportunity to sec what the agency thinks 
it should be doing. The interesting thing about these self-evaluations is how often they have 
nothing to do with what the legislative issues are with Sie agency. It is my understanding 
that you currently require agencies to submit strategic plans, annual performance plans, and 
annual performance reports under the recently enacted "Results Act." These arc useful 
tools m a sunset process, but it is not clear to me how the existing federal statute allows you 
to modify and enforce changes in an agency's strategic plan if you think it is not responsive 
to your legislative mandate. 

3. Diffierent es between the state and federal legislative processes may impact the sunset 
process. 

There are two critical differences between state and federal legislative processes 
that could impact the effectiveness of a sunset process. The first is that s»tes more strictly 
enforce a ‘‘one subject" nile for legislation. It is not possible for me to add regulation of 
boat dealer franchise agreements to boating safety legislation. (1 tried that once.) 1 believe 
that such amendments ate allowable at the federal level. In addition, a bill is assigned to a 
single conunitlee at the sttte level, but I believe you have to power to divide a bill into parts 
and assign it to various committees. You may need to adt^t specific rules for "sunset” 
legislation prohibiting division of the bills and requiring diat they be assigned to the 
committee with specific oversight responsibility for that agency. 
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The sunset process is an elTicient way lo respond to increased public demand for 
accountability from elected officials 

Sunset can be a useful too! for finding waste, fraud, and abuse. There is no 
question that such reviews evoke mighty turf battles- even hints that civilization as we 
know it today may end if the stams quo is challenged • The qualit> of a sunset review is 
directly proportional to the ability of the commission to challenge the status quo. and 
defend its recotiunendations. In the 1995 review of the Texas Teacher Retirement System, 
the agency’s resistance to the process was so great that the appropriations committees 
offered to use general revenue funds lo pay the administrative costs of the agency- -about 
$55,000,000. The agency refused, prompting one of our members to inquire about what 
they thought was wonh $55,000,000 to hide A lot, it turned out. Before the review was 
over, functions of the agency had been consolidated from two buildings into one, with the 
rental income from the second building paying almost all of the operating costs of both 
buildings. The executive gym and greenhouses were closed. State airplanes were no longer 
used to fly between the stale's major cities. Board members and staff learned to use taxis, 
and they quit renting luxury cars to travel the ten minute car ride from the airport lo the 
system’s office building. Private office space for board members to conduct their private 
business was no longer provided in their hometowns Retired public education employees 
got the largest cost of living increases in the histoiy of the fund, and the agency has begun 
improving the insurance coverage for those retirees. The results of such reviews may not 
always be so dramatic What mattered most was not just that we saved money that could 
be more properly spent on those who had earned it. we also improved delivery of the 
services they were promised. 

The real value of a sunset review is in locating duplicated sersices. Reviewing 
agencies with a similar focus helps that process. Currently we are primarily reviewing 
health and human service programs. The review has already produced a dramatic turn- 
around in one agency, the Center for Rural Health fnitiatives. which wc believe will allow 
us to recover a few more of the Texas dollars sent to Washington for appropriahon for such 
programs. We are getting a much needed analysis of long term care needs in our stale for 
our aging populations and for our disabled citizens. We have found significant overlap in 
programs in five stale agencies, some of them mandated at the federal level. If we are 
successful in streamlining these services, wc will not only save money, we will serve more 
people. 

Our current reviews have also been helpful in highlighting discrepancies and gaps 
in services. It is the law in Texas that services to children bom blind and/or deaf are fully 
funded by the taxpayers from the time the childicn are bom. Children bom with 
developmental disabilities (such as Downs syndrome) may also receive taxpayer supported 
services through the early childhood intervention program, but the law allows us to impose 
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fees on those families. However, developmcntally disabled children who.se parents try to 
provide supplemental services through programs paid for by pris ate insurance or other 
private means cannot be enrolled in the early childhood intervention program. This not only 
means that parents cannot supplement their child’s sets ices, but it also provides an incentive 
to private insurers to deny claims putting more of those children back into taxpayer 
supponed services, and limiting the extent of service in many cases Once any of diesc 
children reach age three, the public schools are supposed lo provide services, but nobody 
gets .services when school is out except those with private means. So. deaf anddr blind 
children get scrv ices from birth at taxpayer expense witli no resttictions on parents 
supplementing those services. Children with developmental disabilities can get services up 
lo age three but must choose public or private, creating an unseemly battle of whose 
disabled condition is more deserving, and after age three, nobody gets year round serv ice 

Sunset also provides a mechanism to keep agencies accountable, because they can 
be put into a review process at any time there is a need, fhe usual review cycle in my .stale 
IS twelve years. That can be shortened if problems appear. This cycle we added the 
department tvf public safety-better known in many states as the highway patrol. In the 
1 995 budget cycle, they asked for and got funding for more than 100 new trooper positions 
lo handle increased border traffic. The money was not spent on troopers. Instead, the 
agency purchased land for a new building. The appropriation.s process cannot compel them 
to sell that building The sunset process can unless they can justify the need for it. The 
agency leadership is noi happy, nor is their governing bo.ard, but the public scrutiny of this 
process will help make them remember that money appropriated is not the property of the 
agency. The taxpayers expected more troopers on the ro.ad, not bigger and better 
administrative offices. 

Finally, sunset provides an orderly process lo keep delivery of needed functions 
while eliminating those that are not needed It helps prevent a single program from 
growing into a stand atone agency, it is relatively easy to expand an agency’s role through 
rulemaking, thus avoiding specific legislative approval, but it is almost impossible to 
decrease either an agency’s size or its scope of activity without specific legislative 
Intervention. 



50 


Mr. Horn. Mr. Sessions, unfortunately, could not be here today. 
His opening statement would follow the last opening statement we 
already have. And the material Mr. Brady provided will be put in 
the record at the end of his testimony. Without objection. 

I now call on Mr. Turner to question the witnesses. 

Mr. Turner. Thank you, Mr. Chairman. 

First, I want to thank my friend, Representative Patty Gray, for 
coming to Washington to testify on this bill. 

It’s good to see you here. You’ve certainly been a leader in the 
sunset process both as chairman and vice chairman of the Sunset 
Commission in Texas. 

Ms. Gray. Thank you. 

Mr. Turner. And you’re an able member of the Texas Legisla- 
ture. So thank you for coming, Patty. 

Ms. Gray. Thank you. 

Mr. 'Turner, One question I guess I would start out with that 
may be addressed, Mr. DeSeve, to you. Obviously, it’s not the in- 
tent of any of us who are coauthors of this bill to propose anything 
that is unconstitutional. As I envision what this legislation does, it 
really does no more than what the Congress could do today if we 
passed a bill putting a sunset date on every Federal agency. 

That bill, if signed by the President, seems to me to be clearly 
constitutional. In fact, there are many things in law today that we 
don’t use the word, but they expire, they have to be reauthorized, 
or it seems like it’s a basic concept that if the legislation were to 
be passed that eliminated agencies, we could do it. So it must be 
that there’s something else at the heart of this concern about con- 
stitutionality. 

So if you would address that for me so I could understand that 
point of view. 

Mr. DeSeve. I would be happy to, Mr. Turner. There really isn’t 
anything there that didn’t meet the eye. 

Let me take an example. Let’s say we have an agency — and you 
can pick one that you happen to like or dislike. My good friend, 
Harris Wofford, runs the Corporation for National and Community 
Service. It’s an agency that I think does a good job throughout the 
Nation. 

Let’s say that the commission evaluated the Corporation for Na- 
tional and Community Service. Let’s say they found it to be a good 
agency and recommended that it be continued. The way the bill is 
currently written, that agency, unless Congress voted to reauthor- 
ize it, would be abolished. That’s the way it’s currently written. 

Section 2(c) says, following review — it doesn’t say, following re- 
view and a finding that the agency is not doing a good job. It sim- 
ply says, following review, you’ve got a year in which you must 
positively vote to continue the agency. 

Let’s say that they found it not to be a good agency, and they 
had gone to the authorizers and appropriators, and the authorizers 
and appropriators decided they were in the majority, Democrats or 
Republicans, it doesn’t make any difference, that they would simply 
delay. They knew that the controversy would be so great, they 
could get rid of it simply by not having a vote, thus negating the 
ability of the President to talk about the way he felt and marshal 
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support in the legislative process for the continuation of that agen- 
cy, which he feels very strongly about. 

So a cynic could say that Congress can act without the President. 
The Justice Department tells me that the Chada decision prevents 
the Congress in a legislative commission from usurping executive 
power, that is, the power to formally act. 

These are the things that trouble us. We’re not opposed to an ap- 
propriately constructed sunset. We think that performance evalua- 
tion is very important, and we think that this bill could probably 
be made constitutional if it eliminated section 2(c). We would be 
happy to work with you on that. 

Mr. Turner. Well, we will certainly be happy to look at that with 
you. It still escapes me as to why this bill would be unconstitu- 
tional. 

If I’m correct, and I think I am, that if we simply passed a bill 
today — ^forget about a Sunset Commission that reviewed and ad- 
vised and recommended let’s just say we passed a bill today that 
said that we set a termination date on every Federal agency, and 
the President signed it. 

Mr. DeSeve. That’s correct. 

Mr. 'Turner. It seems to me that would be clearly constitutionaL 

Mr. DeSeve. That’s correct. 

Mr. 'Turner. And all we’re doing here is building upon that by 
saying that before that agency expires, by the law I just referred 
to, we’re going to have an advisory commission take a look at that 
agency and make recommendations as to whether or not that com- 
mission believes the Congress should continue it or just let it ex- 
pire. 

Mr. DeSeve. And that’s where we have to have the lawyers tell 
us about the constitutionality. Because they say the act — even if 
the commission found that the agency was good, the act of simply 
not acting by the Congress based on the commission’s finding is 
itself unconstitutional. 

And, again, I would be happy to have the Justice Department 
talk to whomever on this issue. 

Mr. 'Turner. I would be glad for you to refer to me anyone who 
has that opinion. Because I think — frankly, I think it’s incorrect, 
and I think maybe we need to clarify what this bill says. 

Mr. DeSeve. And that may be the best way to do it. 

Mr. Horn. If I might, if the gentleman would yield just a second. 
Wouldn’t constitutionality need to be met if we pass H.R. 2939 and 
the Senate passes it, it would have to go to the President? Is that 
not correct? 

Mr. DeSeve. That’s correct. 

Mr. Horn. And he has the choice at that time to veto it if he 
wishes? 

Mr. DeSeve. Unfortunately, the President’s decision in passing 
or not passing the bill would not enable him. He does not have a 
constitutional ability to create a commission that can usurp execu- 
tive powers. His signing the bill would itself, in the Justice Depart- 
ment’s opinion, be unconstitutional. He would be forced to veto the 
bill in this hypothetical that we’re talking about, because it would 
on its face be unconstitutional. 

Mr. Horn. Well, I think that’s a debatable point. 
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I agree with you on the fact that the Chada case, which wiped 
out 200 different laws with one fell swoop, because the present- 
ment to the President of Congress sort of looking at the decisions 
of the executive agencies and the Congress was mucking around, 
sa^ng, well, we don’t like this situation in immigration and we’re 
going to make sure that person leaves the country or stays in the 
country. The President didn’t have a role in that. 

But here you could argue that he’s got a role, or if he doesn’t like 
the thing, just veto it. At that point the question is, do they have 
two-thirds in the Senate and in the House? 

Mr. DeSeve. If he signed it, the Justice Department would tell 
us that it is unconstitutional on its face. I understand your argu- 
ment. 

Mr. Horn. Do we have a dociiment from them? 

Mr. DeSeve. I will be happy to get you a document. We ask for 
advisory opinions first, and then if we need a formal opinion, we 
ask for that. We would be happy to do that. 

Mr. Horn. At this point in the record I would like to have it put. 
Without objection. 

[The information referred to follows:] 
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U.S. Department of Justice 

Office of Legal Counsel 


Oflice of the Deputy Assistant Attinney General 


iVaskington, D.C. 20530 


September 21, 1998 


G Edward DeSeve 

Acting Deputy Director for Management 
Office of Management and Budget 
Old Executive Office Building 
17“* and Pennsylvania Avenue, N.W, 

Washington, DC 20503 

Dear Mr. E)eSeve: 

You have requested the views of the Office of Legal Counsel on the constitutionality of 
H R. 2939, the Federal Sunset Act of 1998. Based on the analysis set forth below, our office 
believes that the proposed bill would violate the constitutionally required separation of powers. 

The Federal Sunset Act would establish a twdve-member “Federal Agency Sunset 
Commission” to review and make recommendations at least every twelve years regarding the 
reorganization or abolishment of each federal agency, in accordance with a schedule for review to 
be determined by the Commission. This Commission would consist of eight members of 
Congress appointed by the Speaker of the House and the majority leader of the Senate, and four 
persons 'Vith experience in the operation and administration of Government programs” who are 
not members of Congress. Section 2 of the bill provides that “[e]ach agency shall be abolished 
not later than one year after the date the Commission completes its review of the agency pursuant 
to such schedule, unless the agency is continued by Congress.” 

The bill mandates the abolishment of each agency reviewed by the Commission if 
Congress does not act to continue the agency within one year after the date that the Commission 
completes its review of that agency. The schedule for review of the agencies is set by the 
Commission with no parameters from Congress other than the requirement that each agency be 
reviewed at least once every twelve years. H R. 2939, 105* Cong., § 2(a). In INS v Chadha . 

462 U.S. 919 (1983), the Supreme Court admonished that the “[e]xplicit and unambiguous 
provisions” of Article 1 of the Constitution prescribe a “single, finely wrought and exhaustively 
considered procedure” for the enactment of legislation. Id. at 945, 95 1 . Under that procedure, 
each House of Congress must pass a bill by majority vote, and the bill must be presented to the 
President for his signature or veto This same procedure must be followed with respect to efforts 
to repeal or amend existing legislation. Id. at 954. Because this bill would allow the abolishment 
of a statutorily created executive agency, not through legislation passed in conformity with Article 
I, but at the discretion and in accordance with a timetable impost by a twelve-member 
Commission composed of eight members of Congr^s and four persons selected by the Speaker 
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and the majority leader (unless Congress affirmatively decides to adopt legislation preserving the 
agency), it violates the constitutionally required separation of powers. 

Please feel free to contact me if you have any further questions. 


Sincerely, 


^ iLl' — 

WiUiam Michael Trcanor 
Deputy Assistant Attorney General 


cc; L. Anthony Sutin 

Acting Assistant Attorney General 
Office of Legislative Affairs 
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Mr. Horn. Go ahead, Mr. Turner. 

Mr. Turner. Patty, tell me a little bit about your experience in 
serving on the Sunset Commission, particularly the amount of time 
that you personally, as a member of a legislative body, invested in 
a review of the agencies that were up for sunset in the particular 
cycle that you served. 

The reason I think it’s important to hear that is because one of 
the reasons that I feel strongly that this Congress needs to pass 
this legislation is because, in my brief tenure in the Congress, I 
have not been very impressed with the oversight of the Congress 
over the administrative agencies. 

Now, I recognize that we have a little different division of power 
at the Federal level. And perhaps in Texas we’re noted for having 
a weak executive and maybe the legislature is a little stronger in 
its role, but it also seems to be that under the Federal system, this 
Congress clearly has oversight responsibility and we seem to be 
able to carry it out in little bits and pieces. 

I must say that the chairmsui of this committee is one of the 
most diligent Members of this Congress that I have ever known or 
seen with regard to trying to carry out that oversight responsibil- 
ity, and yet, as I see him meet very, very frequently on issues that 
represent efforts at oversight, I see many times fighting a lonely 
battle. 

We are here today, as you can see, on a Monday when not many 
Members are back dealing with an issue that I think is very impor- 
tant, and yet, oftentimes we’re unable to get the members of a com- 
mittee fully present and to deal with an issue for any extended pe- 
riod of time. So we deal in bits and pieces trying to look at our role 
of oversight. 

So share with us what you did and as any member of that Texas 
commission would have done during a given review cycle. 

Ms. Gray. Well, it is very time-consuming, Mr. Turner, but part 
of the value of it is that it gives us one spot where all of the dif- 
ferent people who have pieces of information can funnel that infor- 
mation. Now, we also have six other groups who have input into 
this process, besides the agency itself, the Governor’s Office, which 
always has information that they want us to consider and the pub- 
lic. 

Now, just by way of example, when we were considering the De- 
partment of Protective and Regulatory Services last session we 
took over 22 hours of testimony from the public about problems 
that they had dealing with that particular agency. And one of the 
things we found was that things that were done within that agency 
impacted our education agency. Because in foster care of children, 
we had developed this network of referral services and brokerage 
services where children were sort of being bundled into groups and 
sent out into the more isolated areas of our State. 

In one community more than half of the children in the school 
district were children with special education needs. Many of them 
came in after the school year started. The district was totally un- 
prepared to deal with them, couldn’t hire staff after the school year 
started. So here we had children to whom we had promised serv- 
ices, who were among the most vulnerable in our State in terms 
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of their needs, and we were just kind of sticking them off in the 
woods with the idea that we were doing something good for them. 

We also learned in that process, because of not only internal 
audit provisions but information from the State Auditor’s Office, 
that the money that we were appropriating to care for these chil- 
dren was being peeled off at every step of the way. So we start out 
appropriating $75 or $80 a day to take care of these children. By 
the time we get it down to the level where the children are actually 
cared for, the people who are providing the 24-hour-a-day super- 
vision are getting somewhere between $18 and $25 a day. This is 
very disturbing and something that we just shouldn’t be sdlowing 
to happen, and I think that some of the steps we were able to take 
in that legislation streamlined that. 

As you know, we are a citizen legislature in Texas. We all have 
to work at full-time jobs outside of our le^slative service. But I 
spend — as a member of the Sunset Commission, I spend on average 
about 8 days a month, and these are workweek days, away from 
my law practice in Austin, dealing just with this particular sulnect. 

Mr. Ttoner. Patty, tell us, from start to completion of the Sun- 
set’s Commission recommendation, in what timeframe does that 
occur? How much time is there between the start of the review 
process and the sunset date? 

Ms. Gray. OK. 

Mr. Turner. And give us an idea of how many meetings would 
occur over that period of however many months it is, also share 
with us a little bit about the nature of that or at least the number 
of agencies that you have to deal with in Texas during that time- 
frame. In other words, how many agencies on average are reviewed 
under the Texas process? 

Ms. Gray. In the present cycle we have 25 agencies that are up. 
But the process starts with a request for an agency self-evaluation, 
and this tracks somewhat, Mr. Chairman, what you were requiring 
in your Results Act: A strategic plan, tell us what you think that 
your mission is and how you think that you are meeting it. 

What is amazing is how often the agency report has nothing to 
do with what the legislature thought that they were supposed to 
be doing. That is the first step. 

The professional staff then starts working from that strategic 
plan, but also soliciting comment from the people who use the serv- 
ices of that agency. Between those two things a report comes to the 
Sunset Commission itself with recommendations on which to take 
public testimony. 

There is then a public hearing for public testimony and anyone 
can have input into that process. There is even a comment period 
at the close of the verbed testimony for people to submit additional 
comments. There may be new issues that come up during that 
process. There may be modifications of the recommendations that 
come up during that process. Those are then incorporated into 
what is called a decision document and a second meeting of the 
commission is held on which to adopt recommendations related to 
that agency. 

Those recommendations are then forwarded to our legislative 
counsel for drafting the specific legislation related to the agency. 
That is then introduced in our regular legislative session. The bill 



57 


must go through both the Senate and the House, so there are addi- 
tional public hearings in both Houses on the bill as it shakes out 
in amendments which are proposed in committee. It must go 
through floor debate in each House. So there would be at least 2 
more public hearings in addition to the floor debate, votes by both 
Houses. 

Sometimes, rarely, these bills come out in a form where they are 
adopted by both Houses in the same format. Usually there is then 
a conference committee. Our process does not allow us to amend in 
conference committee anything that has not — is not already in the 
bill. We can only take out areas where we disagree between the 
House and the Senate, and the conference committee report must 
be adopted in an up or down vote. It cannot be amended on the 
floor of either House. But there is at least that one last opportunity 
for Members of both Houses to look at this legislation and adopt 
it or not adopt it. 

I will tell you in our first go around on the reauthorization of the 
Racing Commission, the bill failed because it had a provision in it 
which Members of the House simply would not accept. It was my 
bill, and watching your bill get talked to death on the floor as the 
clock approaches midnight is not a pleasant experience. 

Mr. Turner. Is that because you didn’t provide race boxes during 
the season? 

Ms. Gray. No, sir, it was because I was about to become known 
as the mother of off-track betting. In retrospect, I am kind of glad 
the bill failed because I am one of those people who, if I had my 
way, the Catholic church wouldn’t have bingo. 

But my attitude about that bill is if we are going to have gam- 
bling let’s regulate it, and racing is gambling. 

This was a provision that nobody really wanted, and so under 
our rules they used the parliamentary procedures to effectively kill 
the bill. 

Now, one thing we do have is a safety net bill every year which 
essentially buys 2 more years for an agency until our next legisla- 
tive cycle. An agency can go into that safety net. That does not al- 
ways happen. The Board of Dented Examiners in 1995 — 1993, I am 
sorry, challenged the legislature to sunset them, and we did be- 
cause they wouldn’t compromise. They would not agree. They 
fought the bill tooth and toenail. They persuaded members that civ- 
ilization as we know it today would end if the bill passed in the 
form it was given. They were convinced that the Governor would 
call a special session simply to reauthorize their bill and they 
would win. The Governor didn’t and they went out of existence. We 
had a 5-month time period where anybody who wanted to be a den- 
tist in Texas could do so because we did not have any mechanism 
to license them. 

Civilization did not end. Nobody hung out a shingle who had not 
been to dental school, and when they came back in the 1995 ses- 
sion they had a lot more cooperation for dealing with the practical 
realities of licensing dentists. 

Mr. Horn. What is the role of the Governor in this situation? 

Ms. Gray. The bill ultimately goes to the Governor who can veto 
it. He can sign it or let it become law without his signature. And 
again, he wasn’t very happy with the outcome of the Racing Com- 
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mission bill this last time, and he let it become law without his sig- 
nature because there was a provision in there that he still didn’t 
like. 

Mr. 'Turner. The 25 agencies that you will be reviewing or you 
are reviewing currently would have a sunset date on them. Would 
it be September 1999 or December 1999? 

Ms. Gray. The specific day — I know that they have a calendar 
year. I believe it would actually be September 2000 because our 
session is in 1999. Most of them are continued until at least Sep- 
tember 1999 anyway. So they would then have a year of wind 
down. Or in many cases what we are doing is consolidating func- 
tions or transferring some functions from one agency to another to 
eliminate the need for a stand-alone agency with its own adminis- 
trative staff and office rent. The savings may be relatively small in 
the scheme of things, but $35,000 puts another trooper on the road 
or pays for another schoolteacher in Texas, so even that amount of 
money is worth saving when you think of it in those terms. 

Mr. Turner. So the process for the review of the 25 agencies that 
you are now looking at actually began shortly after the end of the 
last regular session of the Texas Legislature? 

Ms. Gray. In June 1997. 

Mr. Turner. So you began a process in mid- 1997 that actually 
under the sunset law wouldn’t sunset that agency until the year 
2000 ? 

Ms. Gray. That is correct. 

Mr. 'Turner. This is quite an extended review of an agency. And 
as you mentioned, there is a practice in the Texas Legislature to 
have a bill there which continues the agency for another 2 years 
if there appears to be some difficulty with recreating it. 

Another element here which I think it is important to talk a lit- 
tle bit about, and you acknowledged that there are philosophical 
differences between the members of the committee about the agen- 
cy, my experience has always been that the primary goal of the 
Sunset Commission is to figure out how to make that agency oper- 
ate more efficiently and effectively and save taxpayer dollars. Even 
though there is a discussion about what the mission or the policy 
of that agency is and whether or not the law should be changed in 
that regard, it is still primarily an effort to say if this is the mis- 
sion of the agency, then what we are trying to do with the commis- 
sion is make it work more efficiently, more cost effectively. Is that 
an accurate portrayal of what that sunset agency does? 

Ms. Gray. That is correct, and also to maintain the legislative 
oversight. Let me cite you two examples. The normal review proc- 
ess is 12 years. We can shorten that cycle for an agency not re- 
sponding to its congressional mandate. A good example of that is 
the Department of Public Safety. This is our Highway Patrol. Obvi- 
ously we are not going to eliminate our highway patrol because in 
many of our rural areas, they are virtually the only law enforce- 
ment outside the county sheriff; but that agency asked for, fought 
for and got an appropriation for more than 100 new trooper posi- 
tions in response to border traffic in regard to NAFTA. 

Instead of training those troopers, they went out and bought a 
building or land for a building, didn’t ask anybody, didn’t have leg- 
islative permission to do so through the appropriations process, just 
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did it. The only thing that the appropriations process can do in the 
future to punish them, if you will, is to reduce their appropriation 
by that amount and that might compel them to sell the building. 
The sunset process can recommend to the legislature that they be 
compelled to sell that building unless they can justify a real need 
for it. 

They had a governing commission that approved this purchase. 
Their leadership approved it. They are not very happy about being 
in the sunlight, if you will, under the sunset process, but they are 
going to have to come back and justify why they did what they did. 
They will get some heat from the appropriations process, and it can 
be reached partly through that mechanism, but the sunset process 
is the best way to bring them to task because when the legislature 
responded to what the agency saw its need being, it was for troop- 
ers, not for an office building somewhere. 

A second one that was even more dramatic was our teacher re- 
tirement system which was really kind of a board that was out of 
control and an entity that was out of control. There had already 
been an attorney general’s investigation which had exposed some 
of the problems, but not all of the problems. Their lack of respon- 
siveness was so great that at one point in the appropriations proc- 
ess the appropriations entities in both the Senate and the House 
offered to use general revenue to pay their administrative costs, 
about $55 million. They declined because they didn’t want to have 
to respond on what they were spending that money on, and it was 
only through the sunset process that we were able to dig through, 
get physically into the buildings because part of the process is look- 
ing at whether or not they meet General Services Administration 
requirements on what we think is appropriate office space. We 
were able to make significant savings not only in the operation of 
the agency, but also mve the largest increase in benefits to retired 
public education employees in the State and to begin making some 
significant improvements in their health insurance for the first 
time in several years. So it is 

Mr. Horn. Is that the State retirement system? 

Ms. Gray. That is the teacher. 

Mr. Horn. So you got them to broaden their perspective in that 
process? 

Ms. Gray. Very much so. 

Mr. Brady. In Chairman Gray’s testimony she points out that 
the Sunset Commission’s efficiency was such that they were able 
to consolidate employees from two buildings to one, sell one and ac- 
tually pay for their operations off that sales, which then allowed 
them to put even more dollars into the retirement program itself. 

Mr. Horn. Interesting. 

Ms. Gray. Some of this builds very much on what you have 
started, Mr. Chairman, with the Results Act, in looking at that 
strategic plan for the agency and what steps they are taking to 
meet that strategic plan, but this really gives a mechanism to en- 
force what the legislature thinks is that agency’s responsibility. 

I want to say one other thing about the responsiveness of the 
agencies in the sunset process. One of the agencies that we are re- 
viewing is the Department of Aging. We have these area agencies 
on aging with loc^ boards. It is a re£il kind of bottoms up kind of 
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program with people at the local level determining what the needs 
are. My local area agency on aging met with me the other day in 
my law office and said that this is the first time that they have 
been able to get the State Board of Aging to respond to what they 
are saying. Now, I am sure it has nothing to do with the sunset 
process, I am sure that it is just a sudden interest in government 
accountability. 

Mr. Horn. This town works the same way. They do not take us 
seriously until you have an ax over their neck. Any other ques- 
tions? 

Mr. Turner. I want to thank you for testifying and look forward 
to working with Mr. DeSeve to try to resolve some of these prob- 
lems. 

At the heart of this, it could easily be looked upon by the execu- 
tive branch as the move by the legislative branch and by the Con- 
gress to move into an area that you might say well, that is nor- 
mally what the President is supposed to be in charge of and it 
clearly would be a new investment of time and energy on the part 
of the Congress to have oversight over these agencies, but I tWnk 
it is consistent with our constitutional duty, Mr. Chairman, and I 
hope this committee will look favorably upon it. Thank you. 

Mr. Horn. We thank you. 

Mr. DeSeve,. I don’t want you to leave here without a few ques- 
tions tossed in your direction. 

Your testimony gives a number of reasons why the legislation 
should not be enacted. Do you acknowledge Mr. Brady’s point that 
despite the changes during the last 6 years, some have been very 
dramatic in the executive branch and Confess, many agencies still 
perform similar or identical functions, and if not by a Sunset Com- 
mission how can we do better on this score? 

Mr. DeSeve. I think Congress can decide to have a Sunset Com- 
mission, and I agree with Mr. Turner that it represents a different 
level of oversight than we currently have. But at this point we have 
many excellent examples in authorizing committees and to some 
extent in appropriations committee, and certainly in this committee 
of Congress pointing out problems, whether they be problems of du- 
plication or inefficiency that need to be rectified. So the question 
that Congress has to address is within the Constitution do they 
want to use a sunset mechanism or the regular order of business 
within those committees. We are not opposed to a constitutional 
sunset mechanism at all. 

Mr. Horn. You want it to go through the authorizing committee 
basically? 

Mr. DeSeve. What Representative Gray, the process that she 
outlined from the point of hearings to legislation and consideration 
of legislation, all of that is perfectly appropriate and could easily 
be adopted by this Congress. The only issue is the automatic na- 
ture of the termination of a program. The process that she outlined 
is a reasonable process and takes a significant period of time and 
Congress may wish to adopt such a process. We think that it could 
be accomplished within the authorizing committees themselves if 
they chose to do it. 

Mr. Horn. I take it you and Mr. Brady both looked at the Armey 
law, one of the great laws put over in this century, and it was by 
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a freshman, sort of like you, looking around and saying, this place 
has never closed a base. What can we do to get a process by which 
we can make that judgment. Mr. Armey’s base closure legislation 
was effective. We haven’t closed a base since the legislation ex- 
pired. Most of our colleagues don’t want to touch that legislation 
on renewal because they know that they are going to have a base 
in their district closed. How would you relate the Armey base clo- 
sure apparatus to this particular proposal as we have seen carried 
out in Texas, and would you prefer the base closure apparatus? I 
would be interested in what your thinking is both in the adminis- 
tration and also Mr. Brady, who has pursued this. 

Mr. DeSeve. BRACC is designed to be a consultative process. 
The President and Congress jointly appoint commissioners. The 
commission considers DOD recommendations and public responses, 
including those for Members of Congress. It then prepares a 
BRACC recommendation. This report is submitted to the President 
for review. The President may propose changes, but any changes 
must be accepted by the commission. If the President, Congress 
and the commission fail to agree on a final report, the round lapses 
and no action is taken. This is the kind of consultive process that 
we think meets the standards and tests of the Constitution. 

Mr. Horn. So you would buy the base closure process? 

Mr. DeSeve. We have and we did. It was one that we were in- 
volved in and we felt that it accomplished its end very well. 

Mr. Horn. I have a few problems with it, especially the chairman 
of that body who didn’t listen to anybody, but that is OK. 

Mr. Brady, any further comments? 

Mr. Brady. I was just going to say that I think it is similar in 
its goal in trying to stretch our tax dollars as far as we can and 
using a mechanism to take the whole view rather than a piecemeal 
approach to issues which I — ^Mr. Chairman, you may be the only 
person in the House who actually knows what every program and 
agency does. 

Mr. Horn. I don’t make that claim. It is always nice to have 
somebody else make that claim. 

Mr. Brady. But it is remarkable, and I think that it is a piece 
of this process that everyone acknowledges that we are missing. 
Sunset can help in issues like performance reviews, which have 
produced some results, and even in the elimination of jobs. We 
have seen a recent article in the Washington Post which pointed 
out the jobs eliminated; they are in the front line positions. In fact, 
for the very first time we now have more Federal employees in the 
top five civil pay grades than the bottom five, so we have become 
more top heavy. The performance review approach is to encourage 
agencies to cut the middle management, to provide more services, 
but it has not worked. A sunset process actually puts more teeth 
into that. 

And to finish Chairman Gray’s process, the Sunset Commission 
often doesn’t carry the legislation. It is commonly a chairman of a 
committee over that agency or issue, a member with considerable 
expertise in it, and it reinforces the fact that it draws upon existing 
leadership, existing committees in order to reach its conclusions. 

Mr. Horn. Well, I thank all of you for giving your insights. You 
bring us reality where it really works in Texas. If it works in 
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Texas, given the size of your State and the number of counties, it 
should work in the United States. I thank my colleague, the new 
ranking member, for this purpose and coming with all of this 
knowledge and expertise. 

If there are no further questions, I want to thank the staff that 
put this together: J. Russell George, staff director and chief coun- 
sel; Mark Brasher, senior policy director for the committee; Mat- 
thew Ebert, clerk; Mason Alinger, staff assistant; Sandy Fuentes, 
intern for our committee. Faith Weiss, professional staff member 
for the minority; Jean Gosa, minority staff administrator; Cindy 
Sebo and Doreen Dotzler, the court reporters. 

We thank you all. We are adjourned. 

[Whereupon, at 11:20 a.m., the subcommittee was adjourned.] 
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